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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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AGRICULTURAL MARKETING AGREEMENT ACT 


COURT DECISIONS 


MINNESOTA MILK PRODUCERS ASSOCIATION v. MADIGAN 
No. 91-1594MN. 
Feburary 11, 1992. 


(Cite as 956 F.2d 816). 


Milk marketing orders - Judicial review of producer claims. 


The U.S. Court of Appeals for the Eighth Circuit reversed and remanded the district court’s 
dismissal of a suit by milk producers seeking a declaration that provisions of the milk marketing 
orders were unlawful and enjoining their enforcement. Producers challenged pricing structures 
established by the marketing orders, which caused an oversupply of milk and a price decline, as 
a violation of the Secretary’s obligation to maintain orderly market conditions for producers. 
The Court rejected the Secretary’s argument that the AMAA impliedly precludes judicial review 
of producers’ claims and that producers have a cause of action under the Act only when there 
is no milk handler to raise an issue. The Court found that even where handlers have the ability 
to challenge a particular action, that fact is not dispositive of whether producers’ claims are 
subject to judicial review. The Court found the following considerations favorable to judicial 
review: (1) handlers in this case had no reason to raise this claim; (2) producers were asserting 
their definite personal rights not possessed by others; (3) the producers had no authority to vote 
for repeal of the orders they were challenging, because the orders cover production areas other 
than their own; (4) and review of this claim that an order issued under the Act has an effect 
contrary to the purpose of the AMAA, promotes the Act’s purpose. The Court held further that 
the producers had standing under Article III] because the relief sought, declaring the existing 
orders unlawful and enjoining their enforcement, would address an injury to producers until new 
orders are adopted and implemented through the ongoing rulemaking process. 


Appeal from the District of Minnesota. Before Lay, Senior Circuit Judge, Arnold, Chief Judge, and 
Stuart, Senior District Judge for the Southern District of Iowa, sitting by designation. 


U.S. COURT OF APPEALS, EIGHTH CIRCUIT 


ARNOLD, Circuit Judge. The Minnesota Milk Producers Association and 
its directors (the producers) appeal from the district court’s dismissal of their 
suit seeking to have certain provisions of milk-marketing orders issued by the 
Secretary of Agriculture enjoined and declared invalid under the Agricultural 
Marketing Agreement Act of 1937 (AMAA), 7 U.S.C. § 601 et seq. We 
reverse and remand. 
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On January 17, 1990, the producers filed this action under the 
Administrative Procedure Act, 5 U.S.C. § 701 et seq., challenging certain 
provisions of milk-marketing orders covering marketing areas east of the 
Rocky Mountains. The producers claimed that since these orders were 
originally promulgated, changed conditions have rendered their current 
enforcement by the Secretary unlawful under the AMAA. In general, the 
producers argued that the pricing structure for milk set by the Secretary’s 
orders stimulates an oversupply of milk, which, in turn, causes a decline in the 
price they receive for their milk. This decline, they concluded, is in violation 
of the Secretary’s obligation to maintain orderly market conditions for the 
producers under the AMAA. In order to remedy these perceived violations, 
the producers sought, among other things, an injunction compelling the 
Secretary to terminate or suspend certain unlawful orders as contrary to the 
AMAA and a declaration that the orders violate the AMAA. 

The district court dismissed the producers’ suit. It held that the AMAA 
precluded judicial review of their claims. Although this ruling disposed of the 
producers’ claims, the Court went on to state that the producers most likely 
lacked standing under Article III to bring their claims because the relief they 
sought would not redress the injury they claimed. From these rulings, the 
producers appeal.’ 

The Administrative Procedure Act authorizes suits by parties “adversely 
affected or aggrieved by agency action within the meaning of a relevant statute 

.." 5 US.C. § 702. This authorization is withheld, however, when the 
relevant statute "[p]recludes judicial review." Id. at § 701(a)(1). There is no 
claim that the AMAA precludes all judicial review of challenges to milk- 
marketing orders. Indeed, 7 U.S.C. § 608c(15) explicitly provides a cause of 
action to milk handlers to challenge orders when they have exhausted 
administrative remedies. Nor is there a claim that the AMAA explicitly 
precludes review of the producers’ claims The issue, then, is whether the 
AMAA impliedly precludes judicial review of milk producers’ claims of the 
kind made in this case. We conclude that it does not. 

At the heart of this dispute lies the Supreme Court’s decision in Block v. 
Community Nutrition Institute, 467 U.S. 340 (1984). After examining the over- 


*The district court made two additional rulings which the producers have not challenged 
on appeal: it held that the producers’ request for an injunction forcing the Secretary to hold 
hearings to adopt new marketing orders was moot because the Secretary had convened the 
hearings; and that the producers’ request that the Secretary's new orders contain certain 
provisions did not involve a controversy ripe for judicial review. 
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all structure of the AMAA, the Court held that the Act impliedly precluded 
judicial review of milk consumers’ challenges to milk-marketing orders. The 
Court noted that the AMAA allows only producers and handlers to participate 
in the administrative proceedings to adopt milk-marketing orders, not 
consumers. This structure, the Court continued, "indicates that Congress 
intended only producers and handlers, and not consumers, to ensure that the 
statutory objectives would be realized." Jd. at 347. Another fact the Court 
found relevant was that only handlers -- the sole group provided with an 
express cause of action under the Act -- had administrative remedies available 
to them under the AMAA. This analysis led the Court to conclude that 
"Congress intended that judicial review of market orders issued under the Act 
ordinarily be confined to suits brought by handlers in accordance with 7 U.S.C. 
§ 608c(15)." Id. at 348 (emphasis ours). 

In reaching its conclusion that the AMAA impliedly precluded judicial 
review of consumers’ claims, the Court distinguished its holding in Stark v. 
Wickard, 321 U.S. 288 (1944). In Stark, the Court held that the AMAA did 
not impliedly preclude judicial review of producer challenges to the 
administration of market-order-settlement funds. In order to distinguish Stark, 
the Community Nutrition Court focused on the difference between consumers 
and producers under the Act. The Court noted that in Stark the producers’ 
alleged injury to their “definite personal rights "that were" not possessed by 
the people generally" which "gave [them] standing to object to the 
administration of the settlement fund." 467 U.S. at 351 (quoting Stark). 
Moreover, the Community Nutrition Court emphasized that one of the Act’s 
fundamental objectives is to protect the producers of milk, not the general 
public. Jd. at 352. Thus, it made sense to allow producers in Stark to 
challenge administration of the settlement fund which was established for their 
benefit. 

The Secretary relies on the Ninth Circuit’s decision in Pescosolido v. Block, 
765 F.2d 827 (9th Cir. 1985), to argue that Stark and Community Nutrition 
stand for the proposition that producers have a cause of action under the Act 
only when there is no handler of milk products to protest the Secretary’s 
action. Since handlers could challenge the Secretary’s orders at issue here, the 
argument goes, handlers alone have access to judicial review of these orders. 

With all respect to the Pescosolido Court, we disagree. It is true that in 
Community Nutrition the Court noted the fact that in Stark handlers did not 
have an interest in the administration of the settlement fund. Community 
Nutrition, 467 U.S. at 351-52. As the Community Nutrition Court indicated, 
if the Court had not allowed the producers to sue in Stark, then there would 
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have been “no forum" -- either administrative or judicial -- in which the 
Secretary’s actions could have been challenged. Jd. at 352 (quoting Stark, 321 
U.S. at 309). Despite this language, we believe Pescosolido read Community 
Nutrition and Stark too narrowly. The Community Nutrition Court emphasized 
that an examination of the overall structure of the Act is necessary to 
determine if judicial review is precluded. Thus, even if handlers have the 
ability to challenge a particular action by the Secretary (a fact we are willing 
to assume here), that fact is not necessarily dispositive of whether producers’ 
claims are subject to judicial review. Other considerations present here point 
in favor of judicial review: the fact that handlers in this case have no reason 
to challenge the Secretary’s orders; that the producers are asserting a "definite 
personal right[]" of the kind identified in Stark;? and that the producers here 
do not have authority under the Act, 7 U.S.C. § 608c(16), to vote for repeal 
of the orders they are challenging, because the orders cover production areas 
in which they are not producers. 

We also find the Sixth Circuit’s opinion in Farmers Union Milk Marketing 
Cooperative v. Yeutter, 930 F.2d 466 (6th Cir. 1991), persuasive on this point. 
Farmers Union involved milk producers’ challenge to a milk-marketing order 
the producers claimed reduced the prices they received for their milk, in 
violation of the Act. In rejecting Pescosolido’s analysis and deciding that the 
claims were judicially reviewable, the Court emphasized that "the purpose of 
the AMAA is wealth redistribution in favor of milk producers." Jd. at 474. 
In the Sixth Circuit’s view, judicial review should be available for a claim that 
an order issued by the Secretary had the opposite effect, because such review 
would promote the Act’s purpose. Thus, the Community Nutrition Court’s 
concern -- that allowing parties to go outside the regulatory scheme would 
undermine the objectives of the Act by disrupting that scheme -- was not 
implicated by allowing the producers to bring their claims to court. We agree 
with Farmers Union. 

Having concluded that the Act does not preclude judicial review of the 
producers’ claims, we next consider whether they have standing under Article 
III to bring their claims in federal court. That is, have they alleged an injury 
that the courts are capable of remedying? We conclude that they have. The 
producers have alleged that provisions of the Secretary’s orders directly cause 


*Pescosolido involved a challenge to an order applicable to citrus growers. The Court 
acknowledged that a claim by milk producers would present a different situation because the 
AMAA grants milk producers a definite personal right to minimum prices. 765 F.2d at 832. 
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a reduction in the price they receive for their milk. Construing these 
allegations in the light most favorable to the producers, as we are required to 
do, see, e.g., City of St. Louis v. Dep’t of Transportation, 936 F.2d 1528, 1532 
(8th Cir. 1991), we have little trouble concluding that the relief they seek 
would redress their injury. The Secretary's emphasis on the ongoing 
rulemaking proceedings to adopt new milk-marketing orders misses the mark. 
Until those new orders are adopted and implemented, the old orders 
presumably will continue to harm the producers. Declaring the old orders 
unlawful and enjoining their enforcement would therefore redress the 
producers’ injury. 

The judgment of the district court is reversed. The case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 


STUART, Senior District Judge, dissenting. I respectfully dissent. In my 
opinion, under the facts and circumstances of this case, judicial review of the 
Secretary's Marketing Order is precluded. “Whether and to what extent a 
particular statute precludes judicial review is determined not only from its 
express language, but also from the structure of the statutory scheme, its 
objectives, its legislative history, and the nature of the administrative action 
involved." Block v. Community Nutrition Institute, 467 U.S. 340, 345 (1984). 

The federal milk marketing program was enacted by Congress as part of 
the Agricultural Marketing Agreement Act of 1937 (AMAA) to establish and 
maintain orderly marketing conditions for agricultural commodities and to 
establish parity prices for farmers. "The regulation of agricultural products is 
a complex, technical undertaking. Congress channelled disputes concerning 
marketing orders to the Secretary in the first instance because it believed that 
only he had the expertise necessary to illuminate and resolve questions about 
them." Community Nutrition, 467 U.S. at 347. 

The marketing order in question here was effective after the regulatory 
procedure had been completed. It was approved by handlers of at least 50% 
of the volume of milk covered by the order and by at least two-thirds of the 
dairy producers by number or volume of the affected region which included 
all states east of the Rocky Mountains. 

Plaintiffs state their claim as follows: 


The Minnesota milk producers claim that the Secretary has acted and 
is acting outside the narrowly enumerated authority granted under the 
AMAA in two distinct ways. First, the Secretary is maintaining and 
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enforcing the Class I price differential provisions, whicl: cause 
disorderly marketing conditions by stimulating an over-supply of milk, 
causing a decrease in the price Minnesota producers receive for their 
milk. Second, the Secretary is maintaining compensatory payment and 
down allocation provisions, which constitute economic trade barriers 
between markets east of the Rockies. These provisions are central to 
the pricing structure of the marketing orders. Together, these 
provisions affect both the price producers within a given order’s 
marketing area receive for their milk as well as the prices received by 
producers in other marketing order areas. The Minnesota producers 
challenge these provisions in all orders east of the Rockies because of 
the dramatic impact they have on prices Minnesota producers receive 
for their milk. 


They claim that changing conditions have rendered the milk marketing orders 
-- which were lawful when made -- unlawful and in violation of the purpose 
of AMAA "to ensure that dairy producers throughout the country receive fair 
prices for the milk and that milk is consistently available to consumers in all 
areas." Appellant’s Brief p. 4. 

This claim is far different from the claim made in Stark v. Wickard, 321 
U.S. 288 (1944). There, the Secretary's Order directed the administrator to 
deduct funds coming into his hands from the producer’s sale price to make 
payments to cooperatives. These deductions reduced "the amount actually 
received by the producers for their milk." Jd. 302. As the statute assured 
producers of minimum prices for their milk such a deduction was a clear 
violation of the statute. There was no other forum than the courts to hear the 
producers’ complaint. 

Here, the claim involves judgment as to whether or not the order in 
question is contrary to the express purposes of the AMAA. Such judgment 
involves the Secretary's expertise. There will certainly be a difference of 
opinion between the Minnesota-Wisconsin producers and those in other parts 
of the country east of the Rockies that are benefiting from the order. Those 
producers are not parties to this action. 

I believe that it is to be implied, from the wording of the statute, the 
statutory scheme, its objectives, its legislative history and the nature of the 
administrative action involved, that Congress did not intend to provide for 
judicial review under these facts. 

Additional factors that support my position are: 
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1. The statute specifically gives handlers the right to judicial review 
but does not mention producers. 


2. 7 U.S.C. § 608c(16)(B) provides an administrative remedy for 
producers. The Secretary shall terminate any marketing agreement 
when 50% of the producers producing more than 50% of the volume 
favor termination. 


3. The issue before the court involves a complex regulatory scheme 
and a discretionary decision by the Secretary whose expertise is 
important. "A court’s deference to administrative expertise rises to 
zenith in connection with the intricate complex of regulation of milk 
marketing." Blair v. Freeman, 370 F.2d 229, 232 (D.C. Cir. 1966). It is 
unlikely that Congress would have intended to imply judicial review of 
such a complex procedure. 


4. Most cases relied upon by the appellants relate to court actions 
where a new marketing order is involved. This case involves a question 
of terminating a validly enacted order. 


I prefer the reasoning and analysis in Pescosolido v. Block, 756 F.2d 287 
(9th Cir. 1985). I would affirm the trial court. 


RIVERBEND FARMS, INC., A CALIFORNIA CORPORATION; SEQUOIA 
ORANGE CO; EXETER ORANGE CO., A CALIFORNIA CORPORATION, 
Plaintiffs-Appellees vy. EDWARD R. MADIGAN, SECRETARY 
DEPARTMENT OF AGRICULTURE, Defendant-Appellant. 

and 

RIVERBEND FARMS, INC., A CALIFORNIA CORPORATION; SUNNY 
COVE CITRUS ASSOCIATION, A CALIFORNIA COOPERATIVE 
CORPORATION; BELRIDGE PACKING CO., A CALIFORNIA 
CORPORATION; SEQUOIA ORANGE COMPANY, INC., A CALIFORNIA 
CORPORATION; AND EXETER ORANGE COMPANY, INC. A 


“Edward R. Madigan is substituted for Clayton Yeutter as Secretary of Agriculture 
pursuant to Fed. R. App. P. 43(c) (1). 
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Marketing Order for Navel Oranges - Weekly volume restrictions - APA Notice and Comment 
procedure - Good cause exceptions - Reasoned decision making - AMAA uniform rule. 


The U.S. Court of Appeals held that the Secretary of Agriculture’s failure to fully comply with 
specific dictates of the APA’s notice and comment requirements in setting weekly navel orange 
volume restrictions was harmless error and would not invalidate past volume restrictions. 
However, the Court concluded that the Secretary had not demonstrated that it would be 
impracticable to comply more fully with APA requirements. On remand the agency may not 
invoke the good cause exception to excuse its failure to publish a notice in the Federal Register 
advising the public, preferably a week in advance, of the time and place of the weekly Navel 
Orange Advisory Committee (NOAC) meetings at which interested parties may comment on the 
restriction proposed for the coming week, stating the legal authority for the proposed 
restrictions, and a tentative projection of the volume restriction for the week to follow the 
meeting, and to provide an opportunity for all parties to submit written comments to the NOAC 
and the Secretary in lieu of, or in addition to oral participation at the NOAC meeting. The 
Court held that the Secretary had shown a proper basis to invoke the good cause exception for 
making the weekly restrictions effective upon publication in the Federal Register. The 
Secretary’s reliance upon the NOAC to receive public comments and recommend volume 
restrictions did not violate the Secretary’s mandate for reasoned decision making since he has 
retained the ultimate authority to issue the final regulation. The uniform rule requirement of 
the AMAA is not violated by the Secretary's proper exercise of his discretion to exempt navel 
oranges shipped to markets outside the continental United States and Canada from weekly 
volume restrictions or to vary weekly allotments by district while equitably apportioning 
allotments for all districts over the season as a whole. 


James Moody, Washington, D.C., for Plaintiffs-Appellees-Appellants. 

Mark W. Pennack, U.S. Department of Justice, Washington, D.C., for Defendant-Appellant- 
Appellee. 

Before: CANBY and KOZINSKI, Circuit Judges, and CARROLL, District Judge.~ 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


“The Honorable Earl H. Carroll, United States District Judge, District of Arizona, 
sitting by designation. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF CALIFORNIA, 


KOZINSKI, Circuit Judge: 

Procedure, not substance, is what most distinguishes our government from 
others. In the not-so-distant past, a government agency in the Soviet Union 
could impose controls on the production of commodities without bothering to 
involve the public in the decisionmaking process. By contrast, a government 
agency in the United States must usually give notice to, and accept comments 
from, the public before undertaking to place manacles on the invisible hand, 
5 US.C. § 533. In this case, we address some of the details of this notice and 
comment requirement. 


Background 


Plaintiffs are domestic "handlers" of naval oranges: they buy, sell, consign, 
transport, ship, or by other means place oranges in the current of commerce. 
7C.F.R. § 907.10 (1991). They challenge the procedure used by the Secretary 
of Agriculture to regulate the navel orange market. Plaintiffs contend that the 
regulatory system: (1) neither complies with the Administrative Procedure 
Act’s notice and comment requirements nor falls within the good cause 
exception to those requirements; (2) eviscerates the requirement that the 
Secretary engage in reasoned decisionmaking; and (3) denies plaintiffs equity 
in marketing opportunity. 

The Agricultural Marketing Agreement Act, 7 U.S.C. § 601 et seq., 
authorizes the Secretary of Agriculture to issue marketing orders limiting the 
quantity of commodities shipped into markets identified by the Secretary, thus 
protecting prices for producers and maintaining orderly marketing conditions. 
7 US.C. § 602(1). Pursuant to the AMAA, the Secretary promulgated 
regulations in 1954 (Marketing Order 907, 7 C.F.R. Part 907) to govern the 
shipment of navel oranges form California and Arizona.’ For the most part, 
the regulations promulgated in this marketing order still govern the navel 
orange market. 

The regulations divide California and Arizona into four districts and 
authorize the Secretary to limit the quantity of navel oranges shipped from 
these districts to points in the continental United States or Canada during the 


*Plaintiffs do not challenge the validity of the marketing order. 





10 AGRICULTURAL MARKETING AGREEMENT ACT 


navel orange marketing season, which generally runs from the middle of fall 
until the middle of spring. 

Pursuant to the regulations, the Navel Orange Administrative Committee 
(NOAC), an eleven-member committee composed of ten representatives of 
growers, handlers or cooperative marketing organizations and one non- 
industry representative, develops its annual Marketing Policy before the start 
of each season. See 7 C.F.R. §§ 907.20-.34; id. §§ 907.50-.51; Judicial Officer’s 
Opinion, Finding of Fact No. 9(a), at 45-46. As part of this process, the 
NOAC notifies all handlers by letter and places advertisements in the 
newspaper before holding a public meeting concerning the proposed Policy. 
JO, Finding of Fact No. 14(d), at 70. The Policy estimates the weekly volume 
restrictions that will probably be needed during the upcoming navel orange 
season. JO, Finding of Fact No. 9(a), at 46. The Secretary then analyzes the 
NOAC recommendations in the Policy and issues a Position Paper indicating 
whether he intends to impose volume restrictions in the forthcoming year and 
what he intends those restrictions to be for each week during the season. JO. 
Finding of Fact No. 16, at 71-79. 

Each Tuesday during the season, the NOAC holds a meeting to settle on 
a recommendation to give the Secretary for the following week’s volume 
restrictions. Before each meeting, NOAC members usually notify growers and 
handlers of navel oranges in order to obtain their general views on market 
conditions. JO at 190. At the meeting, growers, handlers and any other 
members of the public may participate. JO, Finding of Fact No. 17, at 79. 
After the meeting, the NOAC makes a recommendation to the Secretary as 
to the volume of oranges he should authorize for shipment into the domestic 
market for the week beginning that Friday. Jd. After making its 
recommendation, the NOAC provisionally calculates the quantity of oranges 
that may be handled by each district, and by each handler within the district, 
during the coming week, 7 C.F.R. § 907.54(a), and informs the handlers of 
their scheduled allotment. The Secretary then issues the actual rule, which 
seldom varies from the NOAC’s recommendation. JO, Finding of Fact No. 
20, at 86. The rule is published in the Federal Register on Friday and sets the 
volume restrictions for the upcoming week. When the Secretary issues the 
rule, he includes a finding that states: “It is further found that it is 
impracticable and contrary to the public interest to give preliminary notice, 
engage in public rulemaking, and postpone the effective date until 30 days 
after publication in the Federal Register." ALJ Decision, Finding of Fact No. 
4(c), at 25. 
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Discussion 
I 


A. The Administrative Procedure Act ensures that the massive federal 
bureaucracy remains tethered to those it governs -- or so the theory goes. 
When an agency decides to issue a rule, it must first publish a notice of 
proposed rulemaking in the Federal Register, which is the guide for those 
members of the public -- usually interest groups -- who want to participate in 
the rulemaking process. The notice must contain "(1) a statement of the time, 
place, and nature of public rule making proceedings; (2) reference to the legal 
authority under which the rule is proposed; and (3) either the terms or 
substance of the proposed rule or a description of the subjects and issues 
involved." 5 U.S.C. 553(b). Although the APA mandates no minimum 
comment period, some window of time, usually thirty days or more, is them 
allowed for interested parties to comment. Petry v. Block, 737 F.2d 1193, 
1201 (D.C. Cir. 1984). The public may comment "through submission of 
written data, views, or arguments with or without opportunity for oral 
presentation." 5 U.S.C. 553(c). After "consideration of the relevant matter 
presented," the agency publishes the final rule, accompanied by a "concise 
general statement of [its] basis and purpose," in the Register. Id. 

The gestation period from initial notice to final rule can be a couple of 
months, and often much longer depending on the time the agency allows for 
comments and the time it takes to digest those comments. In addition to the 
time required for the notice and comment procedures to run their course, an 
additional thirty days ordinarily must pass between the time the final rule is 
published and the time it takes effect. 5 U.S.C. 553(d). 

B. The APA contains a few exceptions to the notice and comment 
requirements for informal rulemaking. One of these is the good cause 
exception, which applies when an agency " for good cause finds . . . that notice 
and public procedure thereon are impracticable, unnecessary, or contrary to 
the public interest." 5 U.S.C. 553(b) (B). The Secretary of Agriculture has 
relied on this exception for several decades and has never fully complied with 
the APA’s notice and comment requirements before issuing weekly navel 
orange volume restrictions. 

Plaintiffs, currently defendants in forfeiture proceedings for allegedly 
violating volume restrictions, argue that past volume restrictions are invalid 
because they were promulgated without observing the APA’s notice and 
comment requirements. Plaintiffs argue that the good cause exception cannot 
justify the wholesale abandonment of the APA’s requirements week in and 
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week out, year in and year out, for the entire life of a regulatory program. 
The Secretary counters that the regulatory process simply could not be carried 
out if he were required to follow APA procedures (which often take weeks or 
months) for rules that must be put into effect almost immediately and that 
have an effective life of exactly one week. We agree with both parties. 

The Secretary certainly has the better of the argument when he points out 
that he has made a substantive regulatory decision that volume restrictions 
must be issued on a weekly basis, and that we and plaintiffs are bound by that 
decision. The APA was intended to impose procedural requirements on the 
adoption of rules; it is not a device by which an agency may be forced to 
adopt a less effective regulatory program in order to more effectively comply 
with notice and comment procedures. The existence of the good cause 
exception is proof that Congress intended to let agencies depart form normal 
APA procedures where compliance would jeopardize their assigned missions. 
Levesque v. Block, 723 F. 2d 175, 184 (1st Cir. 1983).” 

At the same time, the good cause exception goes only as far as its name 
implies: It authorizes departures from the APA’s requirements only when 
compliance would interfere with the agency’s ability to carry out its mission. 
The agency thus must minimize conflict with the APA by complying with 
those APA requirements it is capable of complying with. 


The procedures the Secretary has adopted do not, in fact, depart radically 
from those contemplated by the APA. Most significant is the fact that the 
Secretary gives interested parties an opportunity to appear and have their say 
at the weekly NOAC in making its recommendation to the Secretary. The 


"Under the good cause exception, notice and opportunity for comment is not required 
when doing so would be: (1) impracticable; (2) unnecessary; or (3) contrary to the public 
interest. Notice and comment is "impracticable" when the agency cannot "both follow section 
553 and execute its statutory duties." Levesque, 723 F. 2d at 184. Notice and comment is 
“unnecessary” when "the regulation is technical or minor." Jd. Furthermore, "contrary to the 
public interest" supplements these terms and "requires that public rulemaking procedures shall 
not prevent an agency from operating." Jd. (quoting S. Rep. No. 752, 79th Cong., 1st Sess. 14 
(1945), reprinted in Senate Judiciary Committee, 79th Cong., 2d Sess., Administrative Procedure 
Act Legislative history 185, 200 (1946). See generally Jordan, The Administrative Procedure Act’s 
Good Cause" Exemption, 36 Admin. L. Rev. 113, 120-52 (1984); Comment, Agency Discretion to 
Accept Comment In informal Rulemaking: What Constitutes "Good Cause" Under the 
Administrative Procedure Act?, 1980 B.Y.U. L. Rev. 93, 100-01. 

Emergencies, though not the only situations constituting good cause, are the most common. 
See Northern Arapahoe Tribe v. Hodel, 808 F. 2d 741, 751 (10th Cir. 1987); Buschmann v. 
Schweiker, 676 F. 2d 352, 357 (9th Cir. 1982). 
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procedure departs from normal APA practice in only three respects: First, 
the Secretary does not publish a Federal Register notice of the proposed 
weekly volume restriction, which would advise the public that it could 
comment at the NOAC meeting to be held the Tuesday before the week in 
question. Second, there appears to be no opportunity for written comments 
-- or indeed any comments other than by persons attending the NOAC 
meetings. Finally, the volume restrictions go into effect immediately, 
bypassing the normal 30-day delay in the effective date of a final rule. 

The last of these departures is the easiest to justify. To analyze it, we must 
first recognize that the APA contains two good cause exceptions: One, as we 
have noted, excuses failure to abide by the notice and comment requirements, 
and the other allows an agency to forego the 30-day waiting period between 
publication of the final rule and its effective date. See 5 U.S.C. § 553(b)(B) 
& (d)(3). Although some courts have failed to distinguish between the two 
good cause exceptions, commentators and some courts have correctly 
recognized that different policies underlie the exceptions, and that they can be 
invoked for different reasons. See U.S. Steel Corp. v. EPA, 605 F.2d 283, 289- 
90 (7th Cir. 1979) (good cause more easily found as to 30 day waiting period), 
cert. denied, 444 U.S. 1035 (1980); Comment, 1980 B.Y.U.L. Rev., at 97(30-day 
waiting period "in no way relates to the notice and comment requirement, but 
the federal courts have not always been careful to maintain the distinction"); 
G. Edles & J. Nelson, Federal Regulatory Process: Agency Practices and 
Procedures § 4.2 Ill, at 68 (2d ed. 1991) (two good cause exceptions are 
“conceptually different"). 

Unlike the notice and comment requirements, which are designed to 
ensure public participation in rulemaking, the 30-day waiting period is 
intended to give affected parties time to adjust their behavior before the final 
rule takes effect. This is sensible; until the final rule is published, the public 
is not sure of what the rule will be or when the rule will actually be 
promulgated. In addition, a window of time usually causes no harm. 

Neither of these reasons for the waiting period is applicable to the naval 
orange regulatory system. The public knows the rule will take effect on 
Friday of the week in question and is given accurate, advance notice of what 
the rule is likely to be. See JO, Finding of Fact No. 18, at 83.2 More 


*The NOAC notifies handlers on Tuesday of its recommendation to the Secretary, and 
the Secretary has accepted this recommendation without change over 90% of the time. JO, 
Finding of Fact No. 18, at 83. 
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importantly, requiring this 30-day waiting period would cause great harm: It 
would force the Secretary to predict weekly volume restrictions more that 
thirty days in advance. The record convincingly establishes the impossibility 
of accomplishing that feat with any degree of accuracy: The NOAC is 
constantly revising projections right up until, and occasionally even during, the 
week in question. See JO, Finding of Fact No. 12(a), at 60; Id. No. 13(a), at 
67; Id. No. 18, at 83. We cannot impose a 30-day waiting period, in essence 
requiring the Secretary to predict market and weather conditions more than 
a month in advance, without throwing the entire regulatory program out of 
kilter. We therefore hold that the Secretary has shown good cause for making 
the weekly restriction effective upon publication in the Federal Register. 

More problematic are the Secretary’s other two deviations from normal 
APA procedures. While the Secretary argues persuasively that interested 
parties have actual notice of the weekly meetings, such notice is defective in 
two ways. First, the APA contemplates notice to all members of the public - 
- regardless of whether individual members have a particularized interest in 
the regulatory program -- by means of publication in the Federal Register. 
While Federal Register publication may be unnecessary or duplicative in some, 
if not many, cases, its prophylactic effect ensures that agencies and reviewing 
courts need not make the difficult and necessarily ad hoc determinations of 
who has a sufficient interest (i.c., would they comment if given notice?) in a 
proposed rule. Second, any notice given to interested parties does not contain 
anything akin to a proposed rule: The Secretary gives no indication of the 
proposed volume restriction for that week. It is a fundamental tenet of the 
APA that the public must be given some indication of what the agency 
proposes to do so that it might offer meaningful comment thereon. 5 U.S.C. 
§ 553(b)(3); K. Davis, 1 Administrative Law Treatise § 6.25, at 571 (2d ed. 
1978). 

The Secretary has not demonstrated that it would be impracticable to 
publish a notice in the Federal Register a few days before the NOAC meeting, 
advising the public of the time and place of the meeting, the legal authority 
for the proposed volume restrictions and the proposed volume restrictions. 


“This, of course, would simply require brief reference to the AMAA and Marketing 
Order 907. 
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The Secretary would not, of course, be bound by a proposed volume 
restriction -- the purpose of notice and comment is to help the agency make 
an informed decision -- but the agency would be required to give its best 
estimate based on the available information at the time the notice is 
published.° 

The third deviation from the APA’s normal practice is as troubling as the 
second: The Secretary allows only oral comments from those who attend the 
NOAC meetings. There may be persons interested in the navel orange 
market who are unable to attend, or have a representative attend, the weekly 
NOAC meeting, yet the Secretary has suggested no reason why he cannot 
accommodate the normal APA procedure of allowing the submission of 
written comments before promulgating weekly volume restrictions. It’s clear 
that given even a few days’ notice, members of the public would have 
sufficient opportunity to submit written comments to the NOAC before the 
weekly meeting. 

We thus conclude that the Secretary’s rulemaking fails to satisfy the APA’s 
requirements because he has not demonstrated good cause for failing to give 
sufficient notice in the Federal Register of the weekly NOAC meeting and 
failing to allow the public to comment by means other than personal 
participation at the NOAC meeting. 

This conclusion, though important for how the Secretary must regulate the 
navel orange markets in the future, does not answer the question of most 
concern to the parties in this case: the remedy. We must decide what effect 
the Secretary’s failure to comply with notice and comment requirements 
carries for past weekly volume restrictions. If we invalidate past volume 
restrictions, plaintiffs would obviously succeed in the pending forfeiture 
proceedings brought against them by the Secretary. It’s to that question we 
now turn. 


‘Given that the Secretary’s annual position paper sets forth the planned weekly volume 
restrictions, the Secretary cannot seriously contend that it would be impracticable to include 
proposed figures in the notice. If, at the time the notice is published, it’s too early to tell what 
the actual figures might be, the Secretary can say so in the notice and replicate the figures that 
were allotted for the week in question in the position paper. 


°There is no requirement that the rule contained in the notice of proposed rulemaking 
be the same as the final rule: "Parties have no right to insist that a rule remain frozen in its 
vestigial form." South Terminal Corp. v. EPA, 504 F. 2d 646, 659 (1st Cir. 1974); see also AFL- 
CIO v. Donovan, 757 F. 2d 330, 338 (D.C. Cir. 1985) ("It is, of course, elementary that a final 
rule need not be identical to the original propose rule.") 
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C. The APA requires that we take "due account" of the harmless error 
rule. See 5 U.S.C. § 706. It’s true, as plaintiffs argue, that we must exercise 
great caution in applying the harmless error rule in the administrative 
rulemaking context. The reason is apparent: Harmless error is more readily 
abused there than in the civil or criminal trial context. An agency is not 
required to adopt a rule that conforms in any way to the comments presented 
to it. So long as it explains its reasons, it may adopt a rule that all 
commentators think is stupid or unnecessary. Thus, if the harmless error rule 
were to look solely to result, an agency could always claim that it would have 
adopted the same rule even it had complied with the APA procedures. To 
avoid gutting the APA’s procedural requirements, harmless error analysis in 
administrative rulemaking must therefore focus on the process as well as the 
result. We have held that the failure to provide notice and comment is 
harmless only where the agency’s mistake “clearly had no bearing on the 
procedure used or the substance of decision reached." Sagebrush Rebellion, 
Inc. v. Hodel, 790 F.2d 760, 764-65 (9th Cir. 1986) (quoting Braniff Airways v. 
CAB, 379 F.2d 453, 461 (D.C. Cir. 1967)); see also County of Del Norte v. 
United States, 732 F. 2d 1462, 1466-67 (9th Cir. 1984) (applying harmless error 
rule in context of administrative rulemaking), cert. denied, 469 U.S. 1189 
(1985); cf. Buckley v. Valeo, 424 U.S. 1, 142 (1976) (upholding past 
administrative actions of Federal Election Commission though Commissioners 
were selected in violation of constitutional principle of separation of powers).’ 

Sagebrush exemplifies proper application of the harmless error rule. 
There, plaintiffs challenged the Secretary of the Interior’s failure to give notice 
and hold hearings as required by the Federal Land Policy and Management 
Act (FLPMA). The Secretary had, however, held hearings pursuant to the 
National Environmental Policy Act. We agreed with the plaintiffs that “the 
notices did not comply in every respect with the terms of [the FLPMA]. 
However, we [found] the error harmless since the purposes of FLPMA’s 
notice requirement were fully satisfied." 790 F.2d at 764. As to opportunity 
for comment, we similarly held that although the hearings were not in 


7Other circuits (including the D.C. Circuit, which handles administrative cases with 
numbing regularity) have also applied the harmless error rule to administrative rulemaking. For 
example, in Small Refiner Land Phase-Down Task Force v. EPA, 705 F.2d 506, 549 (D.C. Cir. 
1983), the court held that “even if the agency has not given notice in the statutorily prescribed 
fashion, actual notice will render the error harmless." See also Shelton v. Marsh, 902 F.2d 1201, 
1206 (6th Cir. 1990) (“cases specifically exploring the effect of failure to follow notice procedures 
have held that the doctrine applies where there is sufficient actual notice”). 
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technical compliance with the statutory requirements the error was harmless 
because the hearings nevertheless “afforded the public a full and fair 
opportunity to be heard." Jd. at 769. 

Although Sagebrush dealt with the notice and comment requirements of 
the FLPMA, we find its reasoning dispositive here. As we explained earlier, 
all parties before us knew the ground rules: that there would be an annual 
position paper setting proposed weekly volume restrictions, that the NOAC 
would meet every Tuesday during the season;* that the starting point for 
debate at those Tuesday meetings would be the figure listed for that week in 
the annual position paper (or in the NOAC’s updated versions of it’); that 
there would be opportunity for public comment at the Tuesday meetings; and 
that the final volume restrictions would be issued by the Secretary soon 
afterwards. This system of regulation existed for decades without challenge; 
it was only after some handlers ran into trouble with the Department of 
Agriculture that, in looking for an escape, they came up with this challenge. 
While they are right that the Secretary must comply with some of the APA’s 
technical requirements, their belated challenge is evidence of the lack of 
prejudice resulting from the Secretary’s failure to do so in the past thirty-five 
years. 

If the procedural error here is not harmless, it’s hard to imagine a case 


where it would be. While some may argue that would be all for the good, we 
cannot and will not presume that Congress intended the APA’s harmless error 
rule to be a nullity. The Secretary’s failure to comply with the specific dictates 
of the APA’s notice and comment requirements is harmless, and we therefore 
will not invalidate the volume restrictions issued in the past by the Secretary. 


Some courts have held that agency action is arbitrary and capricious if "the 
agency has not really taken a ‘hard look’ at the salient problems and has not 
genuinely engaged in reasoned decision-making." Greater Boston Television 
Corp. v. FCC, 444 F. 2d 841, 851 (D.C. Cir. 1970) (footnote omitted), cert. 
denied, 403 U.S. 923 (1971). Plaintiffs argue that all volume regulations for 


‘Plaintiffs do not claim they were unaware of the Tuesday meetings. 


°The NOAC has occasionally issued a revised schedule of estimated weekly restrictions 
to supplement or replace the original schedule. JO at 163. 





18 AGRICULTURAL MARKETING AGREEMENT ACT 


the years in question must be set aside because the Secretary did not engage 
in reasoned decisionmaking. 

Plaintiffs base their argument on the fact that the Secretary regularly relied 
on the NOAC to collect data from the growers and make recommendations 
for the weekly volume restrictions. The parties agree that the Secretary 
normally adopts NOAC’s recommendation, although he does not always do 
so. See JO, Finding of Fact No. 20, at 86-87. 

We have no difficulty with the Secretary’s decision to rely on the NOAC 
to filter and digest public comments and to make a recommendation. Subject 
to the requirements of the APA, the Federal Advisory Committee Act, 5 
U.S.C. App. 2, and other procedural requirements, the Secretary is free to 
seek advice from whatever sources he deems appropriate, so long as he or his 
delegate in the Department retains ultimate authority to issue the regulation. 
See Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 399 (1940). Here, 
the record makes it clear that the Secretary does not rubber stamp the 
NOAC’s recommendations. Although the Secretary normally follows the 
NOAC’s suggestions, he retains the authority to depart from or ignore them 
altogether. 


II 


Plaintiffs argue that the Secretary’s exemption of navel oranges shipped to 
markets outside the continental United States and Canada from the volume 
restrictions violates the statute’s "uniform rule" requirement. 7 U.S.C. § 
608(6)(C). The easy answer to this contention is that the statute gives the 
Secretary discretion to do precisely what he does: he may designate certain 
markets to which handlers may ship limited quantities of navel oranges 
(theyre the continental United States and Canada under the current 
regulations, see 7 C.F.R. § 907.18; Id. § 907.67) and exempt other markets, 
thereby leaving them open for handlers to ship unlimited quantities. See 7 
U.S.C. § 608c(6)(C) (allowing Secretary to restrict shipments to "any or all 
markets"). Shipments to markets other that the designated ones are simply 
irrelevant in determining whether the rule is uniform. 

Plaintiffs also argue that the fact that weekly volume restrictions, calculated 
as percentages of each district’s total crop, occasionally vary among districts 
is a violation of the uniform rule requirement. But the statute does not 
require that the Secretary limit every district every week to the same 
percentage of its crop as other districts. Rather, the Secretary has discretion 
to adjust allocations among districts during the course of the season; for 
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purposes of the statute, the relevant time period is the season as a whole, not 
the weeks within it. See id. 

It’s true that during some weeks, and indeed some seasons, certain districts 
have been completely unrestricted. But those districts were obviously not 
going to, and did not, meet their full seasonal allotment to the continental 
United States and Canada. As the Judicial Officer concluded, "volume 
regulation may not be imposed in a district if it is obvious that the handlers 
in the district will not be able to use all of the allotments that otherwise would 
have been given to them." JO at 90. With a couple of de minimis exceptions, 
during no season has the Secretary allocated to any district a percentage of its 
total available crop greater than to any other district. 


Conclusion 


As governments elsewhere loosen their grip over commercial markets, the 
Secretary of Agriculture forges ahead with a government-mandated system of 
quantity restrictions adopted nearly four decades ago. Whatever the merits 
of that policy, our concern is procedure, not substance. Though we 
disapprove the Secretary’s continued reliance on the good cause exception to 
abandon APA procedures altogether, his failure to do so in the past cannot 
serve to invalidate old volume restrictions. 

On remand, the district court shall give the Secretary an appropriate 
period to comply with this opinion -- at the latest by the time the Secretary 
begins imposing weekly volume restrictions for the 1992-93 navel orange 
season. To summarize, the Secretary must: 


(1) publish an advance notice of the Tuesday NOAC meetings in 
the Federal Register, preferably at least a week ahead of time, which 
should include the time and place of the NOAC meeting, the legal 
authority for the proposed restriction and a tentative projection of the 
volume restriction for the week to follow the meeting; and 


(2) allow parties to submit written comments to the NOAC and 
the Secretary in lieu of or in addition to permitting oral participation 
at the NOAC meeting. 


Affirmed in part; reversed in part; remanded for further proceedings 
consistent with this opinion. 
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UNITED STATES OF AMERICA, Plaintiff-Appellee v. EXETER ORANGE 
COMPANY, INC., SEQUOIA ORANGE CO., INC. SEQUOIA 
ENTERPRISES; CARL A. PESCOSOLIDO, JR.; MARVIN L. WILSON; 
OLEAH H. WILSON, Defendants-Appellants. 

No. 90-16300. 

Decided March 27, 1992. 


(Add the Notation: (text in Westlaw) to any citation of this decision. Cite as 
958 F.2d 378 (table)) 


Marketing orders - Oranges - Lemons - Assessments - Recordkeeping - Permanent injunction - 
Summary judgment - Genuine issue of material fact - Abuse of discretion. 


The Circuit Court upheld the District Court’s grant of summary judgment ordering injunctive 
relief. Injunction required orange and lemon handlers to comply with the provisions of the 
Agricultural Marketing Agreement Act of 1937. Fed.R.Civ.P. 56(c) allows grant of summary 
judgment where there is no genuine issue of material fact. Injunction requiring defendants to 
comply with the law was not an abuse of discretion. 


Before Goodwin, William B. Norris, and David R. Thompson, Circuit Judges. 


UNITED STATES COURT OF APPEALS, NINTH CIRCUIT 
MEMORANDUM 


A decade of refusal to comply with federal marketing orders governing 
navel oranges, Valencia oranges, and lemons, see 7 C.F.R. Parts 907, 908, and 
910, as authorized in the Agricultural Marketing Act of 1937, as amended, 7 
US.C. § 601 et seq., ("AMAA") led to this permanent injunction. We affirm. 
The United States filed the initial action in this case almost a decade ago on 
June 11, 1982 seeking a preliminary injunction to require the defendants to 
comply with the marketing orders. On August 4, 1982, the district court 
granted a preliminary injunction ordering the defendants to file reports 
pertaining to the quantity of oranges and lemons they sold, and to pay the 
assessments due under the marketing orders. The filing of reports is 
necessary for the United States Department of Agriculture ("USDA") to 
monitor compliance with its shipping quotas. The payment of assessments 


“This disposition is not appropriate for publication and may not be cited to or by the 
courts of this circuit except as provided by Ninth Circuit Rule 36-3. 
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finances the administration of the marketing orders. The district court order 
was appealed to and affirmed by this court. See Navel Orange Admin. 
Committee v. Exeter Orange Co., 722 F.2d 449 (9th Cir. 1983). 

On August 30, 1984, the defendants were held in contempt for violating the 
preliminary injunction. The court found the defendants’ behavior to be "the 
height of silliness, and obstructionist conduct taken in bad faith." As late as 
1988 the district court found that the defendants had destroyed records that 
the court had ordered preserved. On December 5, 1988, the United States 
moved for summary judgement requesting that the preliminary injunction be 
made permanent (requiring the filing of reports and the payment of 
assessments) and that the defendants be ordered to provide access to their 
records and premises for the purposes of government audits. On March 17, 
1989 the District Court granted the motion with respect to navel and Valencia 
oranges. On June 28, 1990 the Court amended its order to include the Lemon 
Marketing Order as well. The permanent injunction ordered the defendants 
to comply fully with the AMAA and to comply fully with all provisions of the 
relevant marketing orders. Among other things, the injunction required the 
defendants to (i) file past reports as required, (ii) file all future reports, (iii) 
pay all current and future assessments and (iv) provide the government access 
to their premises and records for the purpose of verifying reported 
information. Defendants filed a timely appeal. After hearing arguments, 
submission of this case was deferred pending the resolution of Riverbend 
Farms v. Madigan, No. 90-15505, No. 90-15781, slip op. 2649, (9th Cir. March 
17, 1992.) 

The defendants maintain that material issues of fact exist and therefore 
summary judgement should not have been granted. The claim centers around 
a statement made by the district court in the order granting the injunction. 
Government auditors claimed that they were denied access to records by one 
of the defendants, Wilson. Wilson alleged that sufficient access had been 
granted. In assessing these competing claims, the court stated: 


Clearly, there is a conflict between the auditors’ affidavits and that 
of Wilson. Wilson’s credibility is somewhat hampered by the fact that 


‘The injunction in the present case seeks to enforce the USDA’s weekly volume 
restrictions under the various marketing orders. In Riverbend we upheld the validity of the 
weekly volume restrictions under the navel orange marketing order. Past agency procedures 
were held to violate the orange marketing order. Past agency procedures were held to violate 
the APA, but such violations were deemed harmless error, slip op. at 2664. 
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one of the other individual defendants, namely Pescosolido, wrote a 
letter on May 14, 1987, stating: “Sequoia Orange and its attorneys will 
again consider the committees request for an audit once the final 
decision has been reached on the A.M.S.’s appeal [concerning the 
validity of the rules implementing the shipping quotas]." Hence, the 
Court is unable to say what the factual situation is with respect to this 
matter. 


Defendants latch on to the court’s final sentence as a "concession" of the 
existence of material factual issues. 

Under Fed.R.Civ.P. 56(c), summary judgement may be granted if "there 
is no genuine issue as to any material fact" and "the moving party is entitled 
to a judgement as a matter of law." The rule does not require that there be 
no factual disputes. "[T]he mere existence of some alleged factual dispute 
between the parties will not defeat an otherwise properly supported motion 
for summary judgement; the requirement is that there be no genuine issue of 
material fact." Anderson v. Liberty Lobby, Inc. 477 U.S. 242, 247-48 (1986) 
(emphasis in original). A material fact is genuine if "the evidence is such that 
a reasonable jury could return a verdict for the nonmoving party." Id. 
Conversely, when "the record taken as a whole could not lead a rational trier 
of fact to find for the nonmoving party, there is no ‘genuine issue for trial.” 
Matsushita Electric Industrial Co. v. Zenith Radio, Corp., 475 U.S. 574, 587 
(1986) (quoting First Nat. Bank v. City Service Co., 391 U.S. 253, 289 (1968)). 

While the events that transpired during the government audit constitute a 
disputed fact, they do not constitute a genuine issue of material fact, and 
hence do not warrant the reversal of the district court’s grant of summary 
judgement. When the entire record is examined, no reasonable trier of fact 
could conclude that the injunctive relief sought by the government was 
unjustified in light of the defendants’ conduct. The defendants would have us 
reduce a dispute that has lasted almost an entire decade into a factual 
examination of the events of a single afternoon. When the defendants’ actions 
are viewed in the context of the entire controversy, there can be no genuine 
dispute but that the district court’s injunction was justified. 

Defendants argue that the permanent injunction was improperly granted 
because the marketing orders have been amended to codify reporting 
requirements. The amendment process was initiated on January 11, 1985. See 
50 Fed.Reg. 1433 (January 11, 1985). The final version of the rules became 
effective on July 7, 1989. See 54 Fed.Reg. 24322 (June 7, 1989). The rules 
contain specific provisions for the filing and retention of reports, as well as 





U.S. OF AMERICA v. EXETER ORANGE CO., INC., et al. 23 
51 Agric. Dec. 20 


requirements that the government be provided access to "handlers" records 
and premises. See 7 C.F.R. §§ 907.70-73; 907.140-42; 908.70-73; 908.140-42; 
910.70-71; and 910.170. 

The permanent injunction was issued on June 28, 1990, one year after the 
final version of the rules became effective. A district court’s grant of 
injunctive relief is reviewed for abuse of discretion. See Tollis Inc. v. San 
Bernardino County, 827 F.2d at 1331. Given the defendants’ behavior 
throughout the history of this case, it would be difficult to conclude that the 
district court abused its discretion in issuing the permanent injunction. The 
1982 preliminary injunction was granted, in part, because the defendants were 
violating the law by not paying assessments on the oranges and lemons they 
sold. In 1984 the defendants were held in contempt for violating the 
preliminary injunction. Finally, the permanent injunction was issued because 
the defendants were not providing access to reports and information as 
required by law. 

An order commanding the defendants to obey the law is not inappropriate. 
We repeat what we held in affirming the preliminary injunction. "The district 
court did not commit error in granting the preliminary injunction in essence 
ordering Exeter et al. to comply with the requirements demanded of them 
under the Agricultural Marketing Agreement Act." Navel Orange Admin. 
Committee, 722 F.2d at 453. The codification of reporting requirements does 
not invalidate the permanent injunction. The district court did not abuse its 
discretion in ordering the injunctive relief. 

AFFIRMED. 
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FARMERS UNION MILK MARKETING COOPERATIVE, et al., Plaintiffs 
v. EDWARD R. MADIGAN, Secretary of Agriculture, Defendant and 
PRODUCERS EQUALIZATION COMMITTEE, Intervenor-Defendant. 
LANSING DAIRY, INC., et al., Plaintiffs vy. EDWARD MADIGAN, Secretary 
of Agriculture, Defendant. 

Nos. 1:89-CV-281, 5:91-CV-104. 

Dated: March 30, 1992. 


Cite as: 1992 WL 71372 (W.D.Mich.) 


Milk marketing order amendments - Applicability of section 608c(18) - Minimum price defined 
- Location adjustments - Deference to agency’s interpretation of enabling statute. 


The District Court overturned the Secretary's promulgation of location adjustments to minimum 
milk prices for the southern Michigan milk marketing region, because the rulemaking was not 
based upon the statutorily mandated facts in § 608c(18) of the AMAA. The Court interpreted 
the phrase "minimum price" as used in section 608c(18) of the AMAA to include adjusted price. 
Accordingly, amendments to location adjustments are included among the changes affecting 
minimum price which the Secretary may not promulgate without undertaking the economic 
analysis as prescribed by section 608c(18). The Court cited the Judicial Officer’s decision in Jn 
re: Borden, 46 Agric. Dec. 1315, in support of the principle that the Secretary’s duties in setting 
location adjustments are governed by section 608c(18). 


Howard D. Cline, Jr., Cline, Cline & Griffin, Flint, Mich., for Lansing Dairy, Inc., Liberty Dairy 
Company and Frigo Cheese Corporation. 

John A. Smietanka, U.S., Attorney, Grand Rapids, Mich., Gregory Cooper, U.S. Department of 
Agriculture, Office of the General Counsel, Washington, D.C., for Edward Madigan. 

David VanderHaagen, Stephen J. Rhodes, Foster, Swift, Collins & Smith, P.C., Lansing, Mich., 
for Producers Equalization Committee. 


UNITED STATES DISTRICT COURT, 
W.D. MICHIGAN, S.D. 


OPINION 


Benjamin F. Gibson, Chief Judge. 

This case is before the Court on cross-motions for summary judgment 
submitted by plaintiffs Farmers Union Milk Marketing Cooperative, et al. 
("FUMMC"),’ plaintiffs Lansing Dairy Inc., Liberty Dairy Company, and 


'This group of plaintiffs includes Manitowoc Milk Producers Association which was 
recently given leave to intervene as a party plaintiff. 
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Frigo Cheese ("Lansing plaintiffs"), defendant Madigan, Secretary of the U.S. 
Department of Agriculture ("the Secretary"), and intervenor-defendant 
Producers Equalization Committee ("PEC"). This Court is being asked to 
review a formal rulemaking of the Secretary to determine whether certain 
amendments to a milk marketing order were made pursuant to statutory 
authority and whether the decision to promulgate such rules was supported by 
substantial evidence. The Court is also being called upon to review the 
agency’s own internal review of the rulemaking procedure, conducted pursuant 
to a petition submitted by the Lansing plaintiffs, to determine whether the 
Judicial Officer’s final decision to uphold the rules was arbitrary, capricious, 
or an abuse of discretion. Four key issues have been presented for the 
Court’s consideration. First, the Court must determine whether the Secretary, 
in promulgating the contested amendments, should have applied certain 
factors outlined in section 608c(18) of the Agricultural Marketing Agreement 
Act ("AMAA") or whether other sections of the AMAA enabled him to make 
the regulations without undertaking the section 608c(18) analysis. Second, the 
Court must determine whether the Secretary's regulations fix milk prices 
based upon the use to which that milk is put and whether such a scheme is 
statutorily impermissible. Third, the Court must determine whether 
adjustments promulgated by the Secretary must provide an economic service 
of benefit to handlers and whether the amendments at issue did, in fact, 
provide such a benefit. Finally, the Court must determine whether the 
regulations are supported by substantial evidence or whether the Secretary's 
economic and demographic data were skewed to such an extent that the Court 
should find any conclusions resting upon this data to be irrational. 


I. 


This case involves price amendments made to the Southern Michigan 
Federal Milk Marketing Order, 7 C.F.R. Part 1040 ("Order 40"). These 
amendments were made pursuant to formal rulemaking procedures which 
included a public hearing after notice to all interested parties. The hearing 
was held on May 24, 1988. Afterwards, the administrator of the Agricultural 
Marketing Service filed a recommended decision with the hearing clerk of the 
United States Department of Agriculture. The Secretary adopted this 
proposal in a decision published on June 26, 1989, (54 Fed.Reg. 26728). The 
final rule was published on July 12, 1989 (54 Fed.Reg. 29327), and the 
regulations took effect in September 1989. 

In September of 1989, the FUMMC plaintiffs, a group of producers 
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located outside of the southern Michigan milk marketing region, filed suit in 
the Northern Division of this district challenging the amendments to Order 40. 
The Lansing plaintiffs, milk processors or "handlers" located within the region, 
filed a similar motion in the Southern Division of this district. The cases were 
consolidated and the PEC was granted leave to intervene as a party defendant. 
In an Opinion and Order of October 2, 1989, this Court dismissed FUNNC’s 
complaint saying that the statute allowed only handlers (and not producers 
like FUMMC) to challenge the regulations. This Court also dismissed the 
Lansing plaintiffs’ case, saying that the handlers failed to first pursue their 
administrative remedies. The Lansing plaintiffs then pursued administrative 
remedies while the FUMMC plaintiffs appealed this Court’s dismissal to the 
Sixth Circuit. The Sixth Circuit reversed, stating that FUMMC was a proper 
plaintiff. In the meantime, the Lansing plaintiffs exhausted their 
administrative remedies and returned to this Court.? This Court again 
consolidated the two cases. At a status conference held on Wednesday, 
November 13, 1991, the Court and the parties determined that as there were 
no material issues of fact in dispute, the case could best be handled through 
cross-motions for summary judgment. The parties submitted briefs, and a 
hearing on the motions was held on Monday, March 2, 1992. 


II. 


Summary judgment is appropriate only where no genuine issue of fact 
remains to be decided so that the moving party is entitled to judgment as a 
matter of law. Atlas Concrete Pipe, Inc. v. Roger J. Au & Son, Inc. (In re Atlas 
Concrete Pipe, Inc.), 668 F.2d 905, 908 (6th Cir. 1982). There is no material 
issue of fact for trial unless, in viewing the evidence in favor of the nonmoving 
party, a reasonable fact finder could return a verdict for that party. Anderson 
v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). 


*Lansing plaintiffs did this through a normal course of administrative petitions. See 7 
C.F.R. § 900-52 et seg. They first appealed this decision to an Administrative Law Judge 
("ALJ") who entered a decision in Lansing plaintiffs’ favor on July 12, 1990. The Secretary 
appealed this decision to the Judicial Officer (whose role it is to handle internal agency appeals 
from ALJ decisions) who reversed the ALJ and upheld the validity of the amendments to Order 
40. 
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Il. 


A. 

In order to understand this case, it is necessary to examine the mechanism 
used for the establishment of milk prices. FUMMC plaintiffs are milk 
producers. The Lansing plaintiffs are milk handlers. Handlers purchase milk 
from producers. However, the means by which this transaction is handled is 
quite complex due to the unique market for milk products. Milk which is 
alike in all other respects varies in price according to the use to which the 
milk is put. Some milk is distributed in fluid form. This milk, called Class I, 
commands the highest price. Class II milk is milk that is made into "soft 
products" such as yogurt and cottage cheese. It is priced lower than Class I 
milk. Other products with a longer shelf life (such as butter, cheese, and 
powered milk) are considered to be Class III; the milk used to produce these 
products commands the lowest monetary value. 

Before the current system of purchasing milk was enacted, producers 
would often undersell milk in order to obtain a share of the more lucrative 
fluid (Class I) market, particularly during the Spring when cows produce extra 
milk. Competition was fierce and the market was very disorderly. The 
current system was established so that producers would get a uniform price 
for their milk, regardless of whether the purchaser was going to use it for 
Class I, II, or III purposes. 

The current system ensures that while producers receive a uniform price, 
handlers pay different rates depending on the ultimate end to which the milk 
is put. This is done through a device known as the producer settlement fund. 
Handlers pay a minimum price that is set by regulation directly to the 
producers. This price is computed by a complex formula but is basically an 
“average” of prices for milk that is used for all three classes. Because the 
price is an average price, some handlers end up paying too much and some 
end up paying too little. The difference between what they have paid and 
what the milk they have purchased is worth is made up through the producer 
settlement fund. Handlers who have bought milk to be used for Class I 
purposes (and who have thus paid too little) pay money to the fund while 
those who have bought milk for Class III purposes receive payments from the 
fund. 

The minimum blend price paid to the producers is uniform in the sense 
that it does not vary based on the use to which the milk is put, but there are 
other factors that affect the amount of money that handlers pay and producers 
receive for milk. The price is affected by "location adjustments." Milk that 
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is produced far away from the market where it is being sold is less valuable 
than that which is produced close to the market. Thus, price is adjusted 
downward as one gets further away from the market. In the southern 
Michigan milk marketing area, the major market is considered to be the 
Detroit-Flint-Bay City corridor. 

The free market also affects prices to a small extent. Although the 
minimum price is set by regulation, there is no maximum price. In the winter 
when milk is relatively scarce, handlers can negotiate premiums called "over- 
order" price for the sale of milk. Market forces can, therefore, raise the price 
of milk but cannot lower it. There are other factors which affect the ultimate 
milk price, but they are not involved in this case.’ 

B. 

The amendments to Order 40 being challenged in this lawsuit are two 
location adjustments. The first, codified at Title 7 Code of Federal 
Regulations Section 1040.52(a)(1), is a "zone location adjustment.". The 
second, codified at Title 7 Code of Federal Regulations Section 1040.52(a)(2), 
is a "mileage rate adjustment." 


Zone Location Adjustment 


The Zone Location Adjustment sets prices within the southern Michigan 
milk marketing region. Prior to the 1989 amendments, the region was divided 
into seven zones, each of which had different price adjustments calculated 
according to the distance of the zone from the major market (Detroit-Flint- 
Bay City). The price adjustments in these zones (calculated in cents per 
hundredweight) were 0 cents, -5 cents, -7 cents, -9 cents, -11 cents, -14 cents, 
and -17 cents. The zone amendment contested in this lawsuit did away with 
the old zoning scheme and substituted three zones with adjustments of 0 
cents, -5 cents, and -7 cents. The effect of this decision was to increase the 
number of counties that were in the zone that had a 0 cent adjustment. It 
also had the general effect of raising minimum prices throughout the southern 
Michigan milk marketing area by eliminating the zones with the highest 


*Such factors include adjustments for volume, market and production differentials, and 
adjustments for the grade or quality of milk purchased. See 7 U.S.C. §§ 608c(5)(A)(1) and (2), 
and 608c(5)(B)(ii)(a) and (b). 
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adjustments.‘ 
Mileage Rate Adjustment Amendments 


The mileage rate sets the price adjustment for producers located outside 
of the southern Michigan region (e.g., Wisconsin and the upper peninsula). 
The regulation is based on the shortest highway distance between the plant 
located outside the region and a point within the region determined by the 
Secretary. 7 C.F.R. § 1040.52(a)(2). The applicable adjustment rate is based 
on cents per hundredweight per ten miles. Under the old regulations, the 
fixed amount was one cent. Under the new regulations, the fixed amount is 
2.25 cents. Thus, the producers located outside of the marketing area 
received a downward adjustment, lowering the price of their milk. 


IV. 


Both the AMAA and the Administrative Procedure Act ("APA") supply the 
law which this Court must apply when reviewing the regulations. The AMAA 
authorizes judicial review of a ruling made by the Secretary to determine 
whether or not that ruling is in accordance with law. 7 U.S.C. § 608c(15)(B). 
The APA governs administrative procedures for all agencies. The APA 
mandates that when a court is reviewing formal rulemaking such as that done 
in this case, it shall "hold unlawful and set aside agency action, findings, and 
conclusions found to be . . . unsupported by substantial evidence." 5 U.S.C. 
§ 706(2)(E). Thus, the Court can only overturn the amendments to Order 40 
if it finds that the amendments are not supported by substantial evidence to 
support the rule if a reasonable mind would accept the evidence as adequate 
to form a conclusion. Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938). 
The APA requires that the Court consider the whole record and not merely 
uphold the agency’s decision. Universal Camera Corp. v. NLRB, 340 U.S. 474 
(1951). 

In addition to reviewing the actual rulemaking, this Court must review the 
agency’s own internal review of the rulemaking which was conducted at the 


“Various handlers were affected differently depending upon what their adjustment had 
been compared to what it became under the new regulations. A few handlers may have even 
benefitted from the change. 
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request of the handlers.’ The handlers were initially successful in getting an 
Administrative Law Judge (ALJ) to rule that Order 40 was not valid, but the 
ALJ’s position was reversed by the Judicial Officer. When reviewing the 
Judicial Officer’s decision, this Court may set aside agency findings of fact if 
the findings are arbitrary, capricious, or an abuse of discretion, or otherwise 
not in accordance with law. 5 U.S.C. § 706(2)(a). 

Because one of the Lansing plaintiffs’ claims is that the amendments to 
Order 40 are not proper under the AMAA, this court must necessarily review 
the Secretary’s interpretation of the statute. The Supreme Court has held that 
courts should treat an agency’s interpretation of its own enabling statutes 
deferentially. Chevron, U.S.A., Inc. v. Natural Resources Defense Council Inc., 
467 U.S. 837 (1984). This does not mean that a court should automatically 
accept any statutory construction that an agency adopts. A court must first 
apply the traditional tools of statutory construction to determine the intent of 
Congress as expressed through the statute. NLRB v. United Food & 
Commercial Control Workers Union, Local 23, 484 U.S. 112 (1987). Such 
Congressional intent is controlling and must be followed when it can be 
determined. Jd. When, however, the statute is “silent or ambiguous with 
respect to the specific issue," the Court must then follow the agency’s 
interpretation unless that interpretation is not a permissible construction of 
the statute. Chevron at 842-43. The Sixth Circuit has consistently held that 
considerable weight should be given to an executive department’s construction 
of a statutory scheme and that an agency’s interpretation of a statute must be 
upheld unless “plainly unreasonable." Oakland County Bd. of Comrs. v. United 
States Department of Labor, 853 F.2d 439, 442 (1988) (quoting National Steel 
Corp. v. Gorsuch, 700 F.2d 314, 321 (6th Cir. 1983)). Of course, when 
Congress has explicitly forbidden the agency from filling in statutory gaps or 
otherwise curtailed the discretion of the agency, the Court need not defer to 
the agency’s statutory interpretation. See Chevron at 843-44. 


V. 


The key issue of statutory construction dividing plaintiffs and defendants 
centers upon the appropriate interpretation of Title 7 United States Code 
Section 608c(18) which states as follows: 


*The handlers are statutorily required to seek internal agency review before petitioning 
the court for review of an agency’s rulemaking. 7 U.S.C. § 608c(15)(B). 
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The Secretary of Agriculture, prior to prescribing any term in any 
marketing agreement or order, or amendment thereto, relating to milk 
or its products, if such term is to fix minimum prices to be paid to 
producers or associations of producers, or prior to modifying the price 
fixed in any such term, shall ascertain the parity prices of such 
commodities. The prices which it is declared to be the policy of 
Congress to establish in section 602 of this title shall for the purposes 
of such agreement, order, or amendment, be adjusted to reflect the 
price of feeds, the available supplies of feeds, and other economic 
conditions which affect market supply and demand for milk or its 
products in the marketing area to which the contemplated marketing 
agreement, order, or amendment relates. Whenever the Secretary 
finds, upon the basis of the evidence adduced at the hearing required 
by section 608b of this title or this section, as the case may be, that the 
parity prices of such commodities are not reasonable in view of the 
price of the feeds, the available supplies of feeds, and other economic 
conditions which affect market supply and demand for milk and its 
products in the marketing area to which the contemplated agreement, 
order, or amendment relates, he shall fix such prices as he finds will 
reflect such factors, insure a sufficient quantity of pure and wholesome 
milk to meet current needs and further to assure a level of farm 
income adequate to maintain productive capacity sufficient to meet 
anticipated future needs, and be in the public interest. Thereafter, as 
the Secretary finds necessary on account of changed circumstances, he 
shall after due notice and opportunity for hearing make adjustments in 
such prices. 


7 US.C. § 608c(18) (emphasis added). Plaintiffs claim that the plain 
meaning of this statute requires that, before the Secretary makes or amends 
rules affecting price, he must first undertake an analysis of market supply and 
demand. Plaintiffs contend that the Secretary should not promulgate rules or 
amendments unless he first finds that supply is inadequate to meet demand 
or that some other disorderly market condition has resulted. The Secretary’s 
final rulemaking specifically states that supply was was adequate to meet 
demand prior to the rulemaking. 54 Fed.Reg. 26778. Therefore, plaintiffs 
maintain that the prerequisites of section 608c(18) have not been met and that 
it was impermissible for the Secretary to amend Order 40. Defendants claim 
that the new amendments were promulgated pursuant to section 68c(5) which, 
they claim, gives the Secretary authority to make location adjustments but 
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does not contain the same economic criteria. 

The crux of the disagreement between the parties centers on the 
interpretation of the term "minimum prices." Section 608c(18) clearly requires 
that the Secretary take into account the economic factors described within it 
before undertaking a rulemaking which "fix{es] minimum prices." 7 U.S.C. § 
608c(18). Defendants argue that minimum prices are the unadjusted Class I, 
Class II, Class III, and blend prices set for the region. While defendants 
acknowledge that the Secretary must consider section 608c(18) criteria when 
setting or modifying these class or blend prices, they argue that the regulation 
at issue did not change these prices but, instead, merely altered the 
adjustments that were made to the minimum price. Thus, defendants claim 
that the Secretary did not need to consider the requirements of section 
608c(18). 

Plaintiffs, on the other hand, claim that the term “minimum prices" 
encompasses the adjusted prices in effect in each zone. According to 
plaintiffs, any change in the location adjustment affects the minimum price. 
Therefore, plaintiffs contend that the Secretary must consider section 608c(18) 
factors before making location adjustments. Plaintiffs acknowledge that 
section 608c(5) gives the Secretary the authority to make location adjustments, 
but insist that section 608c(5) was meant to work in association with section 
608c(18). Plaintiffs argue that section 608c(5) lists the type of rules that the 
Secretary has the authority to promulgate but that section 608c(18) tells the 
Secretary when he can promulgate those rules. Plaintiffs maintain that the 
Secretary cannot ignore section 608c(18) when making location adjustments. 

The term minimum price as used in section 608c(18) is nowhere explicitly 
defined in the statute nor is it defined by the Secretary in the regulations. 
Neither party could point the Court to any cases defining the phrase or 
specifically discussing its meaning in section 608c(18). At first blush, it might 
seem that the phrase “minimum price" as used in section 608c(18) is 
ambiguous and capable of two interpretations. Were the Court to find that 
such was the case, it would be required by the Chevron doctrine to defer to 
agency interpretation.° After examining the phrase in the context of the rest 


*The Supreme Court has noted that the legislative history of the AMAA "emphasizes the 
Congressional purpose to confine the boundaries of the Secretary’s delegated authority." Zuber 
v. Allen, 396 U.S. 168, 183 (1969). Thus, it well may be that the Secretary, in implementing Milk 
Marketing Orders, was not delegated the same broad "gap-filling" authority as the Court found 
had been given to the Environmental Protection Agency in Chevron. The Court need not 
examine this issue, however, as it determines that even under Chevron’s deferential standard, the 
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of the statute, applying traditional canons of statutory interpretation, and 
viewing the legislative history and the Secretary's own use of the phrase, 
however, the Court concludes that the term is not ambiguous and that the 
plaintiffs’ definition should prevail. 

A statute should be viewed as a whole; therefore, this Court need not 
confine its interpretation to the one section it is now attempting to construe. 
See 2A Sutherland Statutory Construction § 46.05 (1992). It is thus 
appropriate for Court to look at section 608c(5) when interpreting the phrase 
"minimum price." Section 608c(5)(A) states that the Secretary may fix a 
minimum price "for each such use classification which all handlers shall pay 
...." 7US.C. § 608c(5)(A). The statute goes on to state that: 


Such prices shall be uniform as to all handlers, subject only to 
adjustments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (3) the locations at which such 
milk, or any use classification thereof, is made to such handlers. 


7 US.C. § 608c(5)(A). 

These passages indicate that the uniformity of the minimum price, not the 
minimum price itself, is subject to the location adjustments.’ Congress could 
have stated that minimum prices were subject to adjustments, implying that 
the minimum price was a base figure which, when altered by adjustments, 
became something other than a minimum price. Instead, the statute defines 
minimum price as a price which is initially uniform. The statute then allows 
departure from the uniform price in order to account for factors such as 
differences in location. Such a reading indicates that the term minimum price 
encompasses both the original uniform price and the adjusted price. Since the 
term minimum price includes adjusted prices, any regulation changing the 
adjustments in price must necessarily affect the minimum price. 

This reading is further supported by the fact that section 608c(18) states 
that the price which must be adjusted to reflect economic conditions is "[t}he 
prices which it is declared to be the policy of Congress to establish in section 


Secretary’s interpretation of the AMAA is not permissible. 


*The act also provides that the uniform prices paid to producers is subject to adjustment 
for the location at which delivery is made. 7 U.S.C. § 608c(S)(B)(ii)(c). 
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602 of this title." 7 U.S.C. § 608c(18) (emphasis added). Section 602 is a 
very general provision which does not limit the purpose of the Act to setting 
class prices but instead refers to the entire pricing scheme set up under the 
statute. See 7 U.S.C. § 602. Furthermore, the statute specifically states that 
the Secretary must undertake economic analyses prior to "modifying the price 
fixed in any such term." Clearly promulgation of a location adjustment is a 
modification of minimum prices as the imposition of a location adjustment 
alters the amount of moncy that handlers pay and producers receive for their 
milk. 

At times, the Secretary seems to have adopted this rationale himself. In 
a publication put out by the United States Department of Agriculture entitled 
Questions and Answers on Federal Milk Marketing Orders, (AMS-559) 
(U.S.D.A. pamphlet), the term "minimum price" is defined as "the least 
amount that proprietary handlers can pay producers for milk." U.S.D.A. 
pamphlet at 16. This definition necessarily assumes that location adjustments 
are part of the minimum price as it would violate the marketing scheme for 
handlers in outlying zones to pay less than the adjusted price. 

The Secretary, through his Judicial Officer, has even more overtly 
acknowledged that he has a duty to comply with section 608c(18) when 
promulgating location adjustments. In the case In re Borden, the Judicial 
Officer opined, "§ 8c(18) of the Act (7 U.S.C. § 608c(18)) requires the 
Secretary to set milk prices, including location adjustments, at a level that will, 
by themselves, ‘insure’ a sufficient quantity of milk, now and in the future." 
In re Borden, Inc., 46 Agric. Dec. 1315, slip. op. at 191 (1987), aff'd sub nom 
Borden, Inc. v. Yeutter, No. H-88-1863 (S.D.Tex. Feb. 13, 1990) (emphasis 
added). A few pages later, the Judicial Officer writes, "the Secretary is 
required by § 8c(18) of the Act to make certain that the Class prices and 
location adjustments in every milk order are high enough to attract milk to 
every part of the marketing area." Jd. slip op. at 193 (emphasis added).* 
Thus, in In re Borden, the Judicial Officer concluded that the Secretary's 
duties in setting location adjustments were governed by section 608c(18). 

Defendants argue that this Court should defer to the agency’s position that 
it can promulgate orders under section 608c(5) of the statute because it has 
interpreted the statute that way for fifty years. While it is true that consistent 
agency interpretation of a statute over time might be a factor influencing the 


*The In re Borden case, which also dealt with location adjustments, also lists section 
608c(5)(B)(ii)(c). 
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Court to defer to the agency’s position, there has been absolutely no evidence 
presented that there is such a fifty year history of agency interpretation. The 
defendants’ briefs both support this contention by referring to the decision of 
the Judicial Officer in the Lansing plaintiffs’ administrative appeal. 
Administrative Record, Vol. 1. No. 49 at 78-92. While this opinion cites 
numerous cases for the proposition that courts should defer to agency 
practice, it cites only one case to show what the agency’s practice has been. 
That case, In re Borden, 46 Agric. Dec. 1315, slip op. at 190-93 (1987), aff'd, 
No. H-88-1863 (S.D.Tex. Feb, 13, 1990) does not show that regulations can be 
promulgated under section 608c(5) without regard to section 608c(18). As 
discussed above, the case clearly indicates that location adjustments are 
governed by the provisions of section 608c(18). The case also holds that 
section 608c(5) provides authority for promulgation of the location 
adjustments. The fact that the Judicial Officer held that section 608c(5) is a 
basis for promulgation of a location adjustment does not negate the fact that 
the requirements of section 608c(18) must also be followed. Read as a whole, 
In re Borden shows that location adjustments are governed by both provisions 
of the statute. 

Apparently no court has explicitly dealt with the issue of whether location 
adjustments must be promulgated pursuant to section 608c(18), but at least 
one court has implicitly found that location adjustments are part of minimum 
prices and, as such, are governed by section 608c(18). In Jones v. Bergland, 
the Secretary issued a notice containing proposals for altering location 
adjustment differentials. The final order that was adopted, instead of merely 
making location adjustments, also changed the Class I price in the region. 
Plaintiffs in the case claimed that the order should not go into effect because 
the original notice dealt only with location adjustments and did not mention 
that the Class I price might be changed. The court found that the original 
notice was sufficient to make the Class I change because it "included a variety 
of proposals which effectively would have altered the minimum price of milk 
to... producers." Jones v. Bergland, 456 F. Supp. 635, 643 (E.D.Pa.1978) 
(emphasis added). In making this determination, the Jones court found that, 
at least for the purpose of notice, changes in location adjustments were one 
of several types of changes in minimum price that the Secretary might make. 

Finally, the Court finds that the plaintiffs’ construction of the statute 
comports with the purpose of the statutory scheme which is to guide the 
Secretary in setting prices in order to avoid disorderly market conditions. The 
legislative history of section 608c(18) indicates that it was enacted "for the 
guidance of the Secretary in fixing milk prices." S. Rep. No. 565, 75th Cong., 
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1st Sess. 3 (1937). It would be illogical for Congress to carefully articulate all 
factors the Secretary must take into account when fixing class prices yet allow 
location adjustments, which ultimately affect the actual cost of milk, to be 
adjusted without any guidance whatsoever. This would theoretically allow the 
Secretary to circumvent the specific Congressional delegation by conducting 
all market regulation through price adjustments. Thus, the court finds that 
the Secretary is required to follow section 608c(18) when promulgating 
amendments to milk marketing orders. 


VI. 


Defendants argue that even if the Court finds that they are required to 
comply with section 608c(18), there is no reason to find noncompliance as the 
Secretary did take the requisite economic factors into account. The court 
finds these arguments unpersuasive. The Secretary has argued throughout 
rulemaking and in the course of this case that the regulations were 
promulgated pursuant to section 608c(5) alone. It is therefore clear that the 
Secretary did not consider the factors articulated in section 608c(18) at all.’ 
It well may be that, despite the Secretary’s findings that there was plenty of 
milk in the region, the economic conditions are such that rulemaking could 


have permissibly been undertaken pursuant to section 608c(18). It is not the 
duty of this Court, however, to determine what conclusion the Secretary would 
have reached if he had undertaken the appropriate analysis. The record 
clearly indicates that he Secretary did not take into account factors that 


°The Secretary’s final rulemaking contains a statement under the subheading "General 
Findings" which mirrors the statutory language of section 608c(18). 54 Fed.Reg. 26779. The 
Court need not determine whether this recitation of economic factors constitutes compliance 
with the prerequisites of section 608c(18) as the Secretary himself has disavowed that the use of 
the language implied that he had considered the section 608c(18) factors. The Secretary’s reply 
brief states: 


[W]henever the Secretary amends a milk marketing order, he readopts the entire 
marketing order as amended, rather than just the amendments to the marketing order. 
54 Fed.Reg. 26779. Hence, for those parts of the marketing order that were not within 
the scope of the amendatory hearing, and which are not being amended, the Secretary 
relies on the factual findings, legal conclusions, and statutory authority asserted when 
those existent portions were first adopted or later amended. Thus, there is ‘canned 
language’ about the factors enumerated in 7 U.S.C. § 608c(18) and ‘previous findings 
and determinations’ to support the readoption of the Secretary’s reply brief at 11 
(emphasis in original). 
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congress dictated he must consider. Therefore, the Secretary’s decision must 
be reversed. 


VII. 


The Court need not examine the plaintiffs’ other arguments, as it finds that 
the Secretary impermissibly promulgated location adjustments without first 
examining the factors articulated in section 608c(18) of the AMAA. For the 
reasons stated above, the Court finds that the Secretary’s rulemaking, because 
it was not based upon statutorily mandated factors, does not comply with 
prerequisites established by the AMAA and must be overturned. 


FARMERS UNION MILK MARKETING COOPERATIVE, et al, Plaintiffs 
v. EDWARD R. MADIGAN, Secretary of Agriculture, Defendant and 
PRODUCERS EQUALIZATION COMMITTEE, Intervenor-Defendant. 
File No. 1:89-CV-281. 

and 

Consolidated with LANSING DAIRY, INC., et al., Plaintiffs v. EDWARD R. 
MADIGAN, Secretary of Agriculture, Defendant. 

File No. 5:91-CV-104. 

Issued: March 30, 1992. 


Benjamin F. Gibson, U.S. District Judge. 
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 
SOUTHERN DIVISION 


ORDER 


In accordance with the opinion dated March 30, 1992, 

IT IS HEREBY ORDERED that plaintiff Farmers Union Milk Marketing 
Cooperative ef al.’s motion for summary judgment (pleading no. 38) is 
HEREBY GRANTED. 

IT IS FURTHER ORDERED that plaintiff Lansing Dairy, Inc. et al.’s 
motion for summary judgment (pleading no. 40) is HEREBY GRANTED. 

IT IS FURTHER ORDERED that defendant Edward R. Madigan’s 
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motion for summary judgment (pleading no. 42) is HEREBY DENIED. 

IT IS FURTHER ORDERED that intervenor-defendant Producer’s 
Equalization Committee’s motion for summary judgment (pleading no. 32) is 
HEREBY DENIED. 

IT IS FURTHER ORDERED that all parties submit briefs not to exceed 
ten (10) pages in length addressing the question of what the appropriate relief 
should be in this case and, if monetary damages are appropriate, how those 
damages should be calculated. Such briefs should be filed within thirty days 
of the date this order is filed. 

It is so ordered. 


In re: CAL-ALMOND, INC. v. DEPARTMENT OF AGRICULTURE. 
No. 90-16343. 
March 30, 1992. 


(Cite as 960 F.2d 105). 


AMAA - Marketing order referendum - FOIA. 


The U.S. Court of Appeals for the Ninth Circuit reversed the district court’s summary judgment 
in favor of the Department’s denial of a handler’s FOIA request for the list of almond growers 
eligible to vote in a referendum on continuing the almond marketing order. Reasoning that the 
AMAA implicitly requires procedures consistent with open democratic process, and FOIA calls 
for broad disclosure and narrowly construed exemptions, the Court rejected USDA’s contention 
that the Agricultural, Rural Development, and Related Agencies Appropriations Act of 1988 
(ARDRAA) prohibited release of the list. The ARDRAAA prohibits expenditure of funds for 
release of information, but did not require denial of the FOIA request, where Cal-Almond 
proposed to assume the cost of reproduction, minimizing expense to the government. On 
remand the district court was instructed to order the release of the list and to consider whether 
USDA’s violation of the AMAA entitles Cal-Almond to an injunction ordering that the 
referendum be reconducted. 


Brian C. Leighton, Fresno, CA, for Plaintiff-Appellant. 
Kevin M. Simpson, U.S. Department of Justice, Washington, D.C., for Defendant-Appellee. 
Before: Goodwin, Norris, and Thompson, Circuit Judges. 


U.S. COURT OF APPEALS 
NINTH CIRCUIT 


Norris, Circuit Judge. 
Appellant Cal-Almond, Inc. challenges the U.S. Department of 
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Agriculture’s ("USDA") failure to provide it with a list of California almond 
growers eligible to vote in a referendum on the continuation of a marketing 
order. The questions presented by Cal-Almond’s appeal are whether Section 
630 of the Agricultural, Rural Development, and Related Agencies 
Appropriations Act of 1988 exempts this list from disclosure under the 
Freedom of Information Act ("FOIA"), whether USDA’s withholding of the 
information violates the Constitution, and whether Cal-Almond is entitled to 
equitable relief. 


I. 


Cal-Almond is a handler of almonds and is subject to the marketing order 
that regulates handlers of almonds grown in California. 7 C.F.R. Part 981. 
The Secretary of Agriculture promulgated this marketing order in 1950 
pursuant to the Agricultural Marketing Agreement Act of 1937 ("Act"). 7 
U.S.C. § 608c. The Act provides that no marketing order will become 
effective unless it is approved by a two-thirds vote of the commodity’s 
producers. Id. § 608c(8). The Act further provides that the Secretary shall 
terminate a marketing order whenever he finds that it does not tend to 
effectuate the policy of the Act or whenever he finds that termination is 
favored by a majority of the commodity’s producers. Id. § 608c(16). In any 
referendum conducted pursuant to the Act, it is producers rather than 
handlers who are entitled to vote. 

The almond marketing order does not provide for termination referenda 
under Section 608c(16)(B) to be conducted on any regular basis. In 1989, the 
Secretary decided to hold a referendum on whether the marketing order 
should be continued or terminated. In his referendum order, the Secretary 
stated that he would consider terminating the order if less than two-thirds of 
the producers voting in the referendum favored continuance. 140 FR 30713 
(1989). He also noted that Section 608c(16)(B) would require him to 
terminate the order if a majority of producers favored termination. Jd. at 
30713-14. 

Cal-Almond, which opposes the marketing order but, as a handler, was not 
entitled to vote in the referendum, decided to lobby producers to vote against 
the marketing order. Prior to the referendum, Cal-Almond filed a FOIA 
request for the names and addresses of all California almond growers eligible 
to vote. USDA denied the request on the ground that the information was 
“specifically exempted from disclosure by statute." 5 U.S.C. § 552(b)(3). 
According to USDA, release of the voter list was prohibited by Section 630 
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of the Agricultural, Rural Development, and Related Agencies Appropriations 
Act of 1988, which provides that "[nJone of the funds provided in this Act may 
be expended to release information acquired from any handler under the 
Agricultural Marketing Agreement Act of 1937." P.L. No. 100-460 Section 
630, 102 Stat 2262 (1988). Cal-Almond offered to pay for a copy of the list 
or to copy the list using its own copy machine and a generator so that there 
would be no expense to the government, but USA adhered to its position that 
release of the list was prohibited by Section 630. 

After exhausting its administrative remedies, Cal-Almond challenged the 
denial of its FOIA request in district court. On cross-motions for summary 
judgment, the district court upheld the denial of Cal-Almond’s request on the 
ground that Section 630 allowed the Department no discretion to disclose the 
information. Cal-Almond then filed an amended complaint restating its FOIA 
claims and alleging that denying it access to the voter lists violated its First 
Amendment and Equal Protection rights. The district court again granted 
summary judgment in favor of USDA and this appeal followed. 


Il. 


First, we address Cal-Almond’s claim that it was entitled to the list of 
almond growers under the FOIA. "The mandate of the FOIA calls for broad 
disclosure of Government records." CIA v. Sims, 471 U.S. 159, 166 (1985). 
Because public disclosure is not always in the public interest, information may 
be withheld under any of nine exemptions defined in 5 U.S.C. § 552(b). Id. 
However, "disclosure, not secrecy, is the dominant objective of the Act" and 
the exemptions "must be narrowly construed." Department of the Air Force v. 
Rose, 425 U.S. 352, 361 (1976). In this case, USDA relies on Exemption 3 
which permits the withholding of matters 


specifically exempted from disclosure by statute (other than Section 
552b of this title), provided that such statute (A) requires that the 
matters be withheld from the public in such a manner as to leave no 
discretion on the issue, or (B) establishes particular criteria for 
withholding or refers to particular types of matters to be withheld. 


5 U.S.C. § 552(b)(3). Under Exemption 3, the government must show that 
the statute on which it relies qualifies as an exempting statute and that the 
material being withheld falls within the exempting statute’s coverage. Sims, 
471 US. at 167. 
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In the instant case, we need not decide if Section 630 is an exempting 
statute because, even if it is, the information withheld would not fall within the 
terms of Section 630. Section 630 provides that "[nJone of the funds provided 
in this Act may be expended to release information acquired from any handler 
under the Agricultural Marketing Agreement Act of 1937." In opposition to 
USDA’s motion for summary judgment and in support of its own motion for 
summary judgment, Cal-Almond produced letters from its attorney to USDA 
and an affidavit of Clarence Steinberg, FOIA Officer of the Agricultural 
Marketing Service ("AMS"), which details the procedures for processing FOIA 
requests. However, these procedures apply regardless of whether a request 
for information is granted or denied. While Steinberg’s affidavit indicates that 
appropriated funds would be spent processing Cal-Almond’s request, it does 
not suggest that any appropriated funds will be expended releasing the list, 
which is all that Section 630 prohibits. 

USDA contends that releasing the almond grower list to Cal-Almond 
would require the expenditure of funds even if Cal-Almond supplied its own 
copy machine because a USDA employee would have to spend time directing 
Cal-Almond to the list. This assertion was not supported by an affidavit or 
otherwise as required by Fed.R.Civ.P. 56, and, in any case, it is easily 
dismissed. We reject USDA’s argument that Congress intended the question 
of the disclosure or nondisclosure of the list to turn on the nominal 
expenditure of government resources that may occur if a government 
employee pauses and gives directions to Cal-Almond with its copy machine in 
tow. Surely there are enough lawyers in Congress for us to assume its 
familiarity with the maxim "de minimis non curat lex." 

In sum, if Congress intended to prohibit the release of the list under FOIA 
-- as opposed to the expenditures of funds in releasing the list -- it could easily 
have said so. "[O]nly explicit nondisclosure statutes . . . will be sufficient to 
qualify under the exemption." Church of Scientology v. U.S. Postal Service, 633 
F.2d 1327, 1329 (9th Cir. 1980) (quoting Irons & Sears v. Dann, 606 F.2d 1215, 
1220 (D.C. Cir. 1979), cert denied, 444 U.S. 1075 (1980)). We hold that on 
cross motions for summary judgment, Cal-Almond supported its contention 
that no government funds would be expended in releasing the list of almond 
growers while USDA failed to proffer any meaningful evidence in support of 
its contention that government funds would be expended in releasing the 
grower list to Cal-Almond. Accordingly, Cal-Almnod was entitled to summary 
judgment that Section 630 does not exempt the list from disclosure under 
FOIA. 

FOIA grants the district court jurisdiction only "to order the production of 
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any agency records improperly withheld from the complainant." 5 U.S.C. § 
552(a)(4)(B). Thus, under FOIA, Cal-Almond is entitled only to an injunction 
ordering production of the names and addresses of almond growers that 
USDA still has. USDA no longer has the list of Blue Diamond growers 
because that list was provided to USDA on mailing labels and was used up in 
conducting the referendum. Absent a showing that the government has 
improperly destroyed “agency records," FOIA does not require these records 
to be recreated. See Nolen v. Rumsfeld, 535 F.2d 890, 891 (Sth Cir. 1976), 
cert. denied, 429 U.S. 1104 (1977) (FOIA does not compel production of 
missing records). 


Cal-Almond also seeks an injunction requiring the Secretary to reconduct 
the referendum. Because Cal-Almond is not entitled to such relief under the 
FOIA, see 5 U.S.C. § 552(a)(4)(B), we must address its argument that 
USDA’s refusal to release voter list in connection with the referendum 
violated the Constitution. We need not decide this constitutional question, 
however, because the Agricultural Marketing Agreement Act itself can 
reasonably be interpreted to require public access to the referendum’s voter 
list. "[W]here an otherwise acceptable construction of a statute would raise 
serious constitutional problems, the Court will construe the statute to avoid 
such problems unless such construction is plainly contrary to the intent of 
Congress." Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & 
Construction Trades Council, 485 U.S. 568, 575 (1988). Because this rule of 
statutory construction should, of course, be used only to avoid "serious 
constitutional problems," we must first consider whether Cal-Almond has 
raised a serious constitutional claim. Jd. 

Cal-Almond argues that there is a First Amendment right of access to 
voter lists. See generally Press-Enterprise Co. v. Superior Court, 478 U.S. 1 
(1986) (Press-Enterprise II). In considering claims of First Amendment access 
a court must look to two considerations: (1) whether historical experience 
counsels in favor of public access, and (2) whether public access would play 
a "significant positive role in the functioning of the particular process in 
question." Id. at 8; Times Mirror Co. v. United States, 873 F.2d 1210, 1213 (9th 
Cir. 1989). It seems likely that a tradition of public access to voter lists exists. 
A review of state statutes reveals several that explicitly provide for access, see, 
e.g., Haw.Rev.Stat. § 11-14(b); Idaho code § 34-437(1); Mont.Code Ann. § 13- 
2-122; Nev.Rev.Stat. § 293-440(1); Or.Rev.Stat. § 247-945; Wash.Rev.Code § 
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29.07.151(2), and none that bar public access.’ It also seems likely that public 
access to voter lists would play a significant positive role in the functioning of 
any referendum including this one.’ 

The government asserts that its interests in protecting the privacy of the 
almond growers and in conserving budgetary resources would overcome any 
possible First Amendment right of access. We need only consider whether 
these interests are so “overriding,” Press-Enterprise IT, 478 U.S. at 13-14, that 
we must summarily dismiss Cal-Almond’s constitutional argument as plainly 
lacking in merit. Because in our view there is a substantial question whether 
the interests asserted by the government would override the right of access 
asserted by Cal-Almond, we conclude that Cal-Almond has raised a serious 
constitutional question. We are obliged to avoid this question since the Act 
may reasonably be interpreted to require public access to the list of voters 
when a referendum on continuation of a marketing order is held. 

In passing the Act, Congress delegated to growers the power to vote on 
whether marketing orders should be terminated. 7 U.S.C. § 608c(16)(B). 
Congress did not spell out the procedures by which such votes would be 
conducted, but surely implicit in the Act is the expectation that the Secretary 
would adopt procedures that are consistent with an open democratic process. 
Thus, it is reasonable to assume that Congress intended the lists of eligible 


voters to be a matter of public record. Indeed, we find it difficult to imagine 
that Congress would have delegated the exercise of substantial government 
power to a group whose members are unknown and who may therefore 
exercise that power anonymously. We therefore hold as a matter of statutory 
construction that the Act requires public access to the list of those eligible to 
vote in a referendum on continuation of a marketing order. 

We express no opinion at this stage about whether Cal-Almond is entitled 


‘The government cites the Maryland Code to the contrary. However, Maryland in fact 
permits the release of voter registration lists to “any person registered to vote in Maryland,” 
although Maryland, like many other states, prohibits commercial use of such lists. Md.Elec.Code 
Ann. § 33-3-22. 


The government's reliance on Houchins v. KQED, 438 U.S. 1 (1978) (plurality opinion), 
and Capital Cities Media, Inc. v. Chester, 797 F.2d 1164 (3d Cir. 1986) (en banc), is misplaced. 
Although, both cases recognize that there is no general right to access to government 
information, Houchins, 438 U.S. at 9; Capital Cities Media, 797 F.2d at 1173, the line of cases 
from Richmond Newspapers to Press-Enterprise II recognizes that there is a limited constitutional 
right to some government information. Neither Houchins nor Capital Cities Media involved the 
question of access to voter lists that is raised here. 
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to an injunction requiring USDA to reconduct the referendum. We remand 
to the district court for consideration of the equities. 


IV. 


For the reasons state herein, the district court’s order granting summary 
judgment to USDA is reversed as is its order denying summary judgment to 
Cal-Almond. We remand to the district court with instructions to order the 
release of the names and addresses of almond growers that were eligible to 
vote in the referendum and that USDA still possesses. On remand, the 
district court shall consider whether USDA’s violation of the Agricultural 
Marketing Agreement Act entitles Cal-Almond to an injunction ordering that 
the referendum be reconstructed. The district court shall also consider 
whether Cal-Almond is entitled to attorney's fees pursuant to 5 U.S.C. § 
552(a)(4)(E). 

Reversed and remanded. 


CAL-ALMOND, INC. SAULSBURY ORCHARDS and ALMOND 
PROCESSING, INC., and CARLSON FARMS, Plaintiff v. UNITED STATES 
DEPARTMENT OF AGRICULTURE, Defendant. 

No, CV-F-91-064 REC. 

Decided June 3, 1992. 


Standard of Review - Rates of assessment - Notice and comment rulemaking exemption - 
Retroactivity statutory authorization - Sufficiency of statement of basis and purpose - 
Creditable assessments not violate AMAA or First Amendment - Creditable assessments not 
unlawful sub-delegation of Secretary’s authority - Secretarial oversight - Assessments on 
reserves - Reserve allocated for market development - Agency agreements - Minimum prices - 
Extension of reserve deadline - Almond Board membership representation - Due process. 


The District Court upheld the Department’s decision in Saulsbury, 50 Agric. Dec. 23 (1991). The 
Secretary was not required to promulgate the annual Almond Board budgets and rates of 
assessment for the crop years 1980-1981 to 1986-1987 by notice and comment rulemaking for the 
following reasons: (1) the budget approval process is exempted from the rulemaking requirement 
as rules of agency organization procedure or practice; (2) the good cause exception applies since 
the time frame of the budget proposal and the determination of anticipated crop yields and 
expenses cannot be readily pushed back and it is unnecessary to provide greater opportunities 
for comment than the public meetings which preceded the Board’s recommendations for budget 
and rate of assessment; and (3) because the rate of assessment is determined by a statutorily 
required calculation, it does not constitute the kind of legislative rulemaking that should be 
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subject to notice and comment rulemaking. Any error in not employing notice and comment 
rulemaking was harmless error. The rates of assessment for 1980 through 1990 were not 
impermissably retroactive as applied to almonds received by handlers before publication of the 
final rule since the AMAA authorizes that the handler’s pro rata share of Almond Board 
expenses be based upon the total volume of commodity covered by the Order and on expenses 
likely to be incurred in the period, such as the crop year, specified by the Secretary. The 
Secretary’s final rules setting forth the budget and rates of assessment for the crop years from 
1980-1981 to 1986-1987 were not arbitrary and capricious or an abuse of discretion. The 
Administrative Procedures Act (APA) requires only a statement of reasons sufficiently detailed 
to permit judicial review. The basis and purpose of the rate of assessment is evident from the 
statutory scheme prescribing the calculation, and from the record of the Almond Board’s 
relevant deliberations, including dissenting viewpoints expressed at public meetings. No analysis 
of why the advertising assessment is necessary was required. A rule can upheld where its basis 
and purpose can be determined. The creditable advertising assessments do not conflict with the 
AMAA’s prohibition of restrictions on advertising and do not implicate handlers’ First 
Amendment rights because they do not regulate advertising. They only regulate the handlers’ 
ability to receive credit for advertising. Handlers are not compelled to advertise, nor restricted 
in their participation in non-creditable promotion. Congress was aware of the prohibition on 
advertising restriction when the AMAA was amended to permit creditable advertising. The 
creditable advertising assessments are not, as applied, an unlawful sub-delegation of the 
Secretary’s authority since the determination of whether advertising is creditable is made in 
accordance with formally adopted regulations and can be appealed to the Secretary. 
Assessments are properly imposed on the basis of almonds received by handlers for their own 
accounts, although they may subsequently be held, as reserve, for the account of the Board 
inasmuch as handlers never lose their beneficial ownership in reserve almonds and Congress 
intended that the Board have the means of financing the management of reserve pools. The 
authority to impose a reserve allocated for the almond butter market development program must 
be included in the concept of establishing and maintaining an orderly market. The Secretary is 
empowered to establish reserves which do not satisfy the recommended criteria when the 
Secretary finds that a reserve would tend to effectuate the declared policy of the act. AMAA 
authorization to establish minimum prices through agency agreements is not necessary because 
of the voluntary nature of agency agreements. While the AMAA does not authorize price setting 
to achieve parity prices for commodities other than milk, the purpose of agency agreements is 
to ensure the disposition of the entire reserve in future crop years, rather than to ensure parity 
prices. The establishment of minimum prices for reserves in an agency agreement is a logically 
necessary adjunct of the Board’s power over the reserve. The minimum price and special 
assessment provisions of the agency agreements did not require notice and comment rulemaking 
because the agreements are optional and therefore they do not have the force of law and are not 
"rules" within the meaning of the APA. There was good cause to extend the reserve deadline 
without notice and comment, inasmuch as the process of decision following the Almond Board’s 
recommendation is "involved enough" and the deadline was a pre-existing, permanent part of the 
Order, making time short through no fault of the agency. The final rule extending the deadline 
for the 1986 reserve was not arbitrary and capricious considering evidence that a smaller than 
usual crop was projected for 1986-1987 and extension of the reserve deadline for 1985-1986 
would make almonds available for the Reserve Market Development Program without limiting 
handlers’ ability to sell almonds in the 1986-1987 crop year. The regulation that sets forth 
membership representation on the Almond Board is not arbitrary and capricious inasmuch as 
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there is nothing inherently inequitable in giving the votes on an annual basis to the groups that 
handle the most almonds. The regulation meets the rational basis test necessary to survive 
plaintiffs’ due process challenge. Delay in the resolution of the section 15(A) petition does not 
constitute a denial of due process where delays resulted from the quantity and quality of issues 
raised as well as the litigation tactics adopted by plaintiffs. 


Robert E. Coyle, United States District Judge. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA 


On November 12, 1991 the court heard the cross-motions for summary 
judgement filed by the parties herein. More accurately, these motions 
constitute a review of an administrative decision. 

Upon due consideration of the written and oral arguments of the parties 
and the record herein, the court issues its ruling for the reasons set forth 
herein. Plaintiffs Cal-Almond, Inc., Saulsbury Orchards and Almond 
Processing, Inc., and Carlson Farms have filed a First Amended Complaint for 
Review of Agency Action under 7 U.S.C. § 608c(15)(B), Mandamus, 
Declaratory Relief and Relief and Reimbursement of Assessments. By this 
First Amended Complaint, plaintiffs seek review by this court of the final 


administrative action of the Secretary of Agriculture pursuant to the 
Agricultural Marketing Agreement Act of 1937 (hereinafter referred to as the 
AMAA), 7 U.S.C. §§ 601 et. seq.’ 


A. Standard of Review, 


7 U.S.C. § 608c(15) involves petitions by handlers for modification of a 
marketing order or an exemption therefrom. Section 608c(15)(A) provides 
that the handler must first petition the Secretary of Agriculture and be given 
an opportunity for a hearing. “After such hearing, the Secretary shall make 
a ruling upon the prayer of the petition which shall be final, if in accordance 
with law." Section 608c(15)(B) provides for review by the appropriate district 
court of the Secretary’s ruling. “If the court determines that such ruling is not 


‘On May 15, 1992, the parties stipulated to the dismissal of specified allegations in the 
First Amended Complaint pertaining to the takings claim. In addition, the parties stipulated that 
all allegations in the First Amended Complaint relating to the legitimacy of the reserves imposed 
for the crop years 1982 through 1985-1986 specified in the stipulation are dismissed with respect 
to Saulsbury Orchards and Almond Processing, Inc. 
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in accordance with law, it shall remand such proceedings to the Secretary with 
directions either (1) to make such ruling as the court shall determine to be in 
accordance with iaw, or (2) to take such further proceedings as, in its opinion, 
the law requires." 

As explained in Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315-316 (3rd 
Cir. 1968), cert. denied, 394 U.S. 929 (1969): 


The power of the District Court in reviewing the decision of the 
Secretary, following his adjudicatory hearing, is not a de novo fact 
finding process. It is limited to a determination of whether the rulings 
of the Secretary are in accordance with law and his findings are 
supported by substantial evidence. If they are, they may not be 
disturbed. Because there attaches to the determination of an 
administrative agency a presumption of the existence of facts justifying 
the determination, the burden of proof falls on the party challenging 
the validity of the agency’s ruling. 


Substantial evidence is "such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion." Richardson v. Perales, 402 US. 
389, 401 (1971), quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229, 


(1938). Where an administrative agency disagrees with the conclusions of its 
ALJ, the standard does not change. The ALJ’s finding are simply part of the 
record to be weighed against other evidence supporting the agency. Saavedra 
v. Donovan, 700 F.2d 496, 498 (9th Cir. 1983). The weight accorded the 
ALJ’s findings is greatest where credibility based on witness demeanor is at 
issue. However, with respect to derivative inferences, the reviewing court’s 
deference is to the agency and not to the ALJ. Stamper v. Secretary of 
Agriculture, 722 F.2d 1483, 1486 (9th Cir. 1984); NLRB v. Brooks Camera, Inc., 
691 F.2d 912. 915 (9th Cir. 1982). However, "[w]here. . . the agency 
determinations turn on purely legal questions concerning the requirements of 
the applicable statutes, ‘[t]he questions . . . are questions of law, which we 
review de novo.’ .. . . Desir v. Ilchert, 840 F.2d 723, 726 (9th Cir. 1988), 
quoting Lazo-Majano v. INS, 813 F2d 1432, 1434 (9th Cir. 1987). 

To the extent the plaintiffs’ challenge the Secretary’s actions under the 
Administrative Procedure Act, the reviewing court can set aside such agency 
actions, findings and conclusions as are found to be "arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law... ." 5 U.S.C. 
§ 706(2)(A). "To make this finding, the court must consider whether the 
decision was based on a consideration of the relevant factors and whether 
there has been a clear error of judgment . . . . Although this inquiry into the 





48 AGRICULTURAL MARKETING AGREEMENT ACT 


facts is to be searching and careful, the ultimate standard is a narrow one. 
The court is not empowered to substitute its judgment for that of the agency." 
Citizens to Protect Overton Park, Inc. v. Volpe, 401 U. S. 402, 416 (1971). 


B. Almond Assessments Imposed from 1980 through 1990 - Violations of 
the Administrative Procedures Act. 


Plaintiffs assert that almond assessments imposed upon them from 1980 
through 1990 were imposed in violation of the Administrative Procedures Act. 


1. Notice and Comment Requirements. 


From 1980 to 1986, the United States Department of Agriculture 
(hereinafter referred to as the Department) published the final rule containing 
both the Secretary's approval of the Almond Board’s proposed budget and the 
annual assessment rate without first publishing a proposed rule and inviting 
notice and comment within the meaning and scope of the APA.” 


The rule making required by the APA is set forth in 5 U.S.C. § 553: 


(a) This section applies, according to the provisions thereof, except to the 
extent that there is involved - 


(2) a matter relating to agency management or personnel or to public 
property, loans, granted, benefits or contracts. 


(b) General notice of proposed rule making shall be published in the Federal 
Register, unless persons subject thereto are named and either personally 
served or otherwise have actual notice thereof accordance with law. .. . 


Except when notice or hearing is required by statute, this subsection does not 
apply - 


(B) when the agency for good cause finds (and incorporates the finding 
and a brief statement of reasons therefor in the rules issued) that notice and 
public procedure thereon are impracticable, unnecessary, or contrary to the 
public interest. 
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a. Discretionary. 
The Department contends that the rule-making provisions of the APA do 


not apply at all because the Secretary's decision whether to approve the 
annual budget proposed by the Almond Board is entirely discretionary. 

The court, however, concludes that the appropriate analysis is, as was 
utilized during the administrative proceeding, whether the budget approval 
process is exempted from the rulemaking requirement as rules of “agency 
organization, procedure or practice" within the meaning of 7 U.S.C. § 553 
(a)(2).2 The ALJ, citing Batterton v. Marshall, supra, 648 F.2d at 707-708, 
held that the exception for "agency organization, procedure or practice" cannot 
apply where the agency action affects substantial private rights and interests: 


The budget process required by the Order is not analogous to the 
Department’s internal budget process. Significantly, the internal 
budgets of the Department do not involve assessments. The 
assessments required to be paid by handlers [have] a substantial impact 
upon their private rights and interests and, therefore, the handlers 
should have been afforded an opportunity to participate in the 
rulemaking process by notice and comment. 


However, in reversing the ALJ on this issue, the Judicial Officer quoted 
extensively from his decision in Jn re Wileman Bros. & Elliott, Inc. (Wileman 


I) and relied upon it in ruling that the Secretary is not required to promulgate 
the assessments by notice-und-comment rulemaking, a reliance the court finds 
to be well-taken. In Wileman I, in the course of affirming that ALJ’s decision 
that notice-and-comment rulemaking is not required for the Secretary’s 
approval of any of the Nectarine and Plum Committees’ expenses, the Judicial 
Officer ruled in pertinent part: 


A "rule" for purposes of the APA is defined in Section 551(4) as follows: 


[T]he whole or a part of an agency statement of general or particular 
applicability and future effect designed to implement, interpret, or prescribe 
the law or policy or describing the organization, procedure, or practice 
requirements of an agency and includes the approval or prescription for the 
future of rates, wages, corporate or financial structures or reorganization 
thereof, prices, facilities, appliances, services or allowances therefor or of 
valuation, costs, or accounting, or practices bearing on any of the foregoing. 


*The ALJ's Initial Decision actually makes reference to 7 U.S.C. § 553(b)(B), but this 
clearly is a typographical error. 
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I have not been convinced that budget approval by the Secretary is 
something that is required to be accomplished through rule making 
under the [AMAA]. There is no requirement in that statute that the 
Secretary employ notice and comment for Committees’ budgets’* and 
any such requirement would have to be forthcoming from the 
provisions of the 


‘The Secretary’s right to approve the budgets of the Committees 
without notice and comment rulemaking is the same as his right to 
approve, without notice and comment rulemaking, the budgets of his 
other agencies, such as the Office of Administrative Law Judges, the 
Office of the General Counsel, the Agricultural Marketing Service, its 
Fruit and Vegetable Division, or its Marketing Order Administration 
Branch. 


[APA], or, partake of a ‘taxing’ function, which would be beyond the 
scope of the Secretary’s powers. It is true that the budgets of these 
Committees’ [and other USDA agencies whose budgets are approved 
by the Secretary without notice and comment rulemaking] affect 
payments from others, whether they be general taxpayers, fruit handler, 
or recipients of some other fee-based Government service. But in all 
cases this ultimately is a case of Secretarial discretion in approving the 
expenses of the Committees which in themselves impose no direct 
financial requirements on others. The Secretary is not forbidden from 
seeking further public input through a Federal Register publication 
regarding the budget of the Committees [or any of the Secretary’s 
agencies] and . . . has done so on some isolated occasions. Much more 
typically, however, he has merely announced that the budget and 
certain expenditures of the Committees [or other agencies] have been 
approved and authorized. The key legal point, however, is that there 
is no requirement in law that the Secretary seek notice and comment 
regarding such budget authorization. 


b. Good Cause. 


The Secretary further argues that there was good cause within the meaning 
of 5 U.S.C. § 553(b)(B) to dispense with notice-and-comment rulemaking with 
respect to the annual assessment rates. The ALJ at pp. 72-74 did not agree. 
However, the Judicial Officer reversed the ALJ at pp. 132-152. 

The Almond Board is required to submit a budget of its anticipated 
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expenses for the crop year beginning July 1 to the Secretary for approval on 
or before August 1. 7 C.F.R. § 981.80. The final rule published in the 
Federal Register for the crop year 1980-1981 stated that notice-and-comment 
rulemaking was not necessary’: 


It is further found that it is impracticable and contrary to the public 
interest to give preliminary notice, engage in public rulemaking and 
postpone the effective time until 30 days after publication in the 
Federal Register (5 U.S.C. § 553), as the order requires that the rate 
of assessment for a particular crop year shall apply to all assessable 
almonds handled from the beginning of such year which began July 1, 
1980. To enable the Board to meet crop year obligations, approval of 
the expenses and assessment rate is necessary without delay. Handlers 
and other interested persons were given an opportunity to submit 
information and views on the expenses and assessment rate at an open 
meeting of the Board. To effectuate the declared purposes of the act 
it is necessary to make these provisions as specified. 


The Secretary bears the burden of demonstrating good cause under Section 
553(b)(B). Northern Arapahoe Tribe v. Hodel, 808 F.2d 741, 751 (10th Cir. 
1987). "The notice and comment procedures in Section 553 should be waived 
only when ‘delay would do real harm.’. . . The good cause exception is 
essentially an emergency procedure." Buschmann v. Schweiker, 676 F.2d 352, 
357 (9th Cir. 1982). As ‘urther explained in Northem Arapahoe Tribe, id. 


[sic]: 


The legislative history further defines the grounds for an agency to find 
good cause: 


“Impracticable" means a situation in which the due and 
required execution of the agency functions would be 
unavoidably prevented by its undertaking public rule-making 
proceedings. "Unnecessary" means unnecessary so far as the 
public is concerned, was [sic] would be the case if a minor or 
merely technical amendment in which the public is not 
particularly interested were involved. "Public interest" 
supplements the terms "impracticable" or “unnecessary;" it 
requires that public rule-making procedures shall not prevent 


‘A similar statement was published with the final rules for 1981-1986. For the 1987 crop 
year and thereafter, the Secretary has issued proposed and final rules concerning assessments 
pursuant to the notice-and-comment provisions of the APA. 
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an agency from operating, and that, on the other hand, lack of 
public interest in rule making warrants an agency to dispense 
with public procedure.’ 


. The exception should be narrowly construed because ‘[i}t is an 
important safety valve to be used where delay would do real harm. It 
should not be used, however, to circumvent the notice and comment 
requirements whenever an agency finds it inconvenient to follow them.’ 

. Section 553 is designed to give affected parties an opportunity to 
participate in agency decisionmaking early in the process, when the 
agency is more likely to consider alternative ideas... . 


Here, the Secretary argues that the opportunity for comment provided 
during the public meetings of the Almond Board in July makes notice-and- 
comment rulemaking unnecessary. The Almond Board holds open meetings 
in July of each year and prepares its recommendation concerning its proposed 
expenses and its proposed annual assessment rate. During these meetings, the 
Board receives comments and testimony from any interested parties. After 
deciding on its recommendations to be made to the Secretary, the Almond 
Board directly notifies each handler of the assessment rate being proposed for 
that year. From the 1980 to 1986, the assessment rate set forth in the final 
rule issued by the Secretary was exactly the same as the assessment rate 
proposed by the Almond Board. Defendant further argues that because the 
Almond Board’s annual harvest forecast and proposed budget both depend on 
crop projections for that year, the formulation of a recommended budget and 
assessment rate cannot be accomplished early enough to allow for both notice 
and comment and the postponement of the rule until 30 days after publication. 

The court agrees with defendant that the time frame of budget proposal 
and determination of anticipated crop yields and expenses cannot be readily 
pushed back thereby establishing good cause for non-compliance with APA. 
Moreover, even were the court to conclude to the contrary, the court is 
persuaded by the analysis in Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479, 
1487-1488 (9th Cir. 1992), that the failure is harmless error. 


c. Statutorily Required Calculation. 


The court further concurs with the Judicial Officer that compliance with 
the notice-and-comment requirements of the APA are unnecessary because 
the annual assessment rate is determined by the statutorily required 
calculation set forth in 7 U.S.C. § 601(b)(2)(ii). Because of the mechanical 
nature of the calculation, it does not constitute the kind of legislative 
rulemaking that should be subject to notice comment. 
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2. Retroactive Assessments, 


During the crop years 1980 through 1990, the final rules imposing the 
assessments against handlers pursuant to the AMAA and the Almond 
Marketing Order were not published by the Secretary until some weeks 
following the beginning of the crop year on July 1.° 

Plaintiffs argue that this is impermissible retroactive rulemaking within the 
scope of Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 208-209 (1988).° 

The court does not agree. "While Bowen does create a presumption of 
statutory construction against retroactive rulemaking, it does not establish an 
absolute prohibition against such rulemaking. Bowen, nevertheless, does send 
a clear signal that agencies and courts must find congressional authorization 
for retroactive rulemaking in the particular law they are construing." GMC v. 
National Highway Traffic Safety Admin., 898 F.2d 165, 169 (D.C.Cir. 1990). 
Here the court is persuaded that the requisite congressional authorization is 
present in 7 U.S.C. § 61(b)(2)(ii) and in the Recommended Decision issued 
by the Secretary in 1950 when the Almond Marketing Order was issued. 

The statutory language of Section 610(b)(2)(ii) mandates that each 
handler’s pro rata share of the Almond Board’s expenses must be based on 
the volume of all of the commodity covered by the marketing order. The 
focus of the statute is on the "expenses likely to be incurred . . . during any 
period specified by [the Secretary].". The period specified by the Secretary is 
the crop year July 1 through June 30. Therefore, the statute requires a 
handler to share pro rata in any expenses likely to be incurred by the Almond 
Board during a crop year. The fact that the actual amount of the expenses 
and the rate of assessment are not in place by final rule on July 1 does not, 
in the court’s judgment, make a later final rule retroactive and does not 
change anything in term of what a handler is going to be required to pay. 


3. Final Rules. 


a. 1980-1986 Crop Years. 


Plaintiffs argue that the final rules issued by the Secretary setting forth the 
Almond Board’s budget and assessment rate for the 1980 through 1986 crop 


‘For the crop year 1980, the final rule was issued on August 26, 1980, for the crop year 
1981, the final rule was issued on September 24, 1981. For the following crop years the final 
rules were issued by the Secretary on October 5, 1983, September 27, 1984, September 9, 1985, 
October 17, 1986, December 1, 1987, October 3, 1988, November 6, 1989, and September 6, 1990. 


*The ALJ so ruled at pp. 74-49. The Judicial Officer reversed the ALJ at pp. 152-166. 
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years are arbitrary and capricious and thus violative of the APA. 

In so arguing, plaintiffs note that the final rule imposing the assessment 
rate for the crop years in question amounted to a single paragraph stating that 
expenses of a certain amount are authorized and fixing a certain assessment 
rate, less any amount credited pursuant to the advertising regulations, not to 
exceed two and one half cents per pound. Plaintiffs contend that the APA 
requires that the reason or rationale for the final rule must be set forth by the 
Secretary or the final rule is automatically arbitrary and capricious. 

However, case law does not necessarily support such a draconian result. 
As explained in Alabama Association of Insurance Agents v. Board of 
Govemors of Federal Reserve System, 533 F.2d 224, 236-237 (Sth Cir. 1976), 
modified on other grounds, 558 F.2d 729 (Sth Cir. 1977), cert. denied, 435 
USS. 904 (1978): 


The APA provision ‘does not require the agency to supply specific and 
detailed findings and conclusions of the kind customarily associated 
with formal proceedings,’ but this limitation ‘does not lesson or excuse 
the agency’s obligation to publish a statement of reasons that will be 
sufficiently detailed to permit judicial review.’ 


This statutory requirement, however, has not been enforced with vigor 
that would, at first blush, seem indicated. Statements with no more 
informative content than the one before us have been held to pass 
muster... And regulations with no statement of basis and purpose at 
all have been upheld where the court deemed the basis and purpose 
obvious .... 


The rationale of these decisions is not difficult to ascertain. Courts 
must have an adequate basis to engage in judicial review, but, as 
partners with the agencies in effectuation of Congressional will through 
the administrative process, they do not function to strike down agency 
action because of merely formal or technical flaws . . . For this reason, 
a court must examine not only whether an agency’s promulgation of a 
challenged regulation complies with procedural requirement; it must 
also determine whether, in light of the nature and content of the 
regulation and of the underlying legislation, the extraneous material 
which may be available to explain the basis and purpose of the agency 
action, and the quantum of action taken in reliance on the regulation, 
any procedural flaw so subverts the process of judicial review that 
invalidation of the regulation is warranted. 


Furthermore, the court is referred by the Department to the legislative history 





CAL-ALMOND, INC. v. U.S. DEPARTMENT OF AGRICULTURE, et al. 55 
51 Agric. Dec. 44 


of the Food Security Act of 1985, discussing procedural changes to the AMAA 
allowing the Secretary to approve reasonable requests for marketing 
proceedings where the Office of General Counsel of the Department of 
Agriculture lacks sufficient staff with the necessary specialized expertise and 
allowing each amendment to marketing order to be voted on individually in 
a referendum and marketing orders to continue in effect even if one or more 
of the amendments loses in the referendum. House Report No. 99-271, Part 
I, which is the report of the Committee on Agriculture, states in pertinent part 
as follow: 


The Committee restates its support for marketing orders and 
agreements as set forth in the [AMAA], as amended. The Committee 
supports the authority conferred upon the Secretary to establish and 
maintain orderly marketing conditions for any agricultural commodity 
enumerated in section 8c(2). This authority provides for the 
continuation of marketing orders to avoid unreasonable fluctuations in 
supplies and prices detrimental to consumers and producers when the 
price of a regulated commodity exceeds parity... . 


Historically, Marketing Order Administrative Committees, comprised 
of producer, handler, and consumer representatives appointed by the 
Secretary, have been instrumental in recommending regulations 
necessary to maintain orderly market conditions. In large measure, the 
Administrative Committees help to ensure that commodity supplies 
achieve specified quality standards in a regular flow established through 
marketing quotas. The Committee encourages the cooperation of the 
Secretary with designated Administrative Committees. To the extent 
that recommendations of the Administrative Committee are reasonable, 
further the purposes of the [AMAA], and reflect a consensus of all 
elements of an industry, the Secretary generally should not substitute 
his judgement for that of the industry in how to best to market a crop. 


H.R. 99-271, Part I, p. 193, reprinted in 1985 U.S.C.C.A.N. 1103, 1297. 
Here, the Almond Board transmitted to the Secretary the records of it 
deliberations, which records include the dissenting and minority viewpoints 
expressed at the Almond Board public meetings, to the Secretary with its 
recommendations concerning the proposed budgets. This belies plaintiffs’ 
assertion that was without any information from the opponents of the 
Almond’s various recommendations in the absence of public comment. 
Moreover, as the Department further notes, because the amount of the annual 
assessment are arrived at through an entirely mechanical process which is 
dictated by statute, the basis and purpose of the Secretary’s decision with 
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respect to the annual assessment rate is clear from the statutory scheme. The 
court does not find persuasive plaintiffs’ contention that the basis and purpose 
of the Secretary's decision is not clear because of the absence of public 
comment. In the court’s opinion, the Secretary's action in issuing the final 
rules for the years in question as worded does not violate the APA. See 
Riverbend Farms, Inc. v. Madigan, supra, 958 F.2d at 1488. 


b. 1987-1990 Crop Years. 


Plaintiffs further challenge the final rules issued for the 1987-1990 crop 
years on the ground that the Secretary did not provide any detail analysis why 
the advertisement assessment was necessary for the sale of the almond crop 
nor why compelling handlers to advertise pursuant to the regulations set forth 
in 7 C.F.R. § 981.441 would carry out the purpose of selling more almonds. 
Plaintiffs assert that the statements in the final rules for these years that the 
advertising assessments are necessary are conclusions entitled to no weight by 
this court because of the Secretary’s failure to provide a detailed rationale. 

Again however, case law does not necessarily support this result. As noted 
above, because the basis and purpose for the rule can be determined, the rule 
can be upheld. 


C. Creditable advertising Assessments. 
1. Regulatory Conflict with Statute. 


Plaintiffs argue that the creditable advertising regulations contained in 7 
C.F.R. § 981.444, captioned "Crediting for marketing promotion including paid 
advertising,” promulgated pursuant to 7 U.S.C. § 608c(6)(I), directly conflict 
with the prohibition on the regulation of advertising set forth in 7 U.S.C. § 
608c(10). Therefore, because an agency action must be set aside if it is in 
excess of statutory jurisdiction, or limitations, or short of statutory right, 
Baltimore Gas and Electric Company v. Natural Resources Defense Counsel, 
462 U.S. 87, 105 (1983), plaintiffs argue that the assessments must be set 
aside. Plaintiffs contend that Congress, when it enacted section 608c(6)(I), 
was “merely telling the Secretary that the marketing order can contain 
advertising and promotional concepts, handlers can be assessed to fund that 
program, but if handlers desire to engage in their own advertising and 
promotion to sell almonds, they can receive credit for that - but without 
restrictions, prohibitions or regulations concerning how, in what medium, at 
where the advertisements are placed, or to what market the advertisements 
and promotions ar directed." 

There are two relevant statutory provisions involving advertising in the 
AMAA. 
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Section 608c(6)(I), enacted in 1970 as part of P.L. No. 91-522, 84 Stat. 
1357, provides in pertinent part: 


[Marketing] orders issued pursuant to this section shall contain one or 
more of the following terms and conditions, and (except as provided in 
subsection (7) of this section), no others: 


(I) Establishing or providing for the establishment of 
production research, marketing research and development 
projects designed to assist, improve, or promote the 
marketing, distribution, and consumption or efficient 
production of any such commodity or product, the expense of 
such projects to the marketing order: Provided, that with 
respect to orders applicable to almonds . . . , such projects 
may provide for crediting the pro rata expense assessment 
obligations of a handler with all or any portion of his direct 
expenditures for such marketing promotion including paid 
advertising as may be authorized by the order... . 


However, Section 608c(10), enacted in 1935 as part of P.L. No. 320, 49 
Stat. 750, 758, provides in pertinent part that "[n]o order shall be issued under 
this chapter prohibiting, regulating, or restricting the advertising of any 
commodity or product covered thereof, nor shall any marketing agreement 
contain any provision prohibiting, regulating, or restricting the advertising of 
any commodity or product covered by such marketing agreement." 

The ALJ agreed with plaintiffs that the regulation conflicted with the 
statute. The ALJ, however, was reversed by the Judicial Officer. 

In the court’s opinion, the Judicial Officer is correct. The creditable 
advertising regulations do not regulate the handler’s advertising but only the 
handler’s ability to receive credit for the advertising against the assessment. 
In other words, the handler is otherwise free to advertise in any manner they 
choose. [sic] 

Plaintiffs’ premise that handlers are entitled to receive credit for all of 
their advertising expenditures is not supported by the AMAA. The AMAA 
itself provides undisputed authority that handlers may be assessed without 
providing an opportunity for a credit. Moreover, the Almond Marketing 
Order did not provide for an advertising credit from 1950 to 1970. Finally, 
when Congress provided that advertising expenditures could be credited 
against annual expenditures, there was no guarantee that every handler would 
be able to reduce his assessment by the full amount of the allowable credit. 

Furthermore, the Department’s interpretation of Congressional intent as 
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expressed in the creditable advertising regulations is reasonable given that 
Congress was aware of the prohibition in Section 608c(10) against regulating 
advertising when Congress amended the AMAA to enact Section 608c(6)(I) 
to permit creditable advertising. As the Department contends, if the statutory 
prohibition on the regulation of advertising is construed to mean that no 
guidelines or conditions may be established for the receipt of advertising 
credit, Congress’ intent in establishing the creditable advertising program for 
almonds that such credits be available only for advertisements likely to benefit 
the industry would be frustrated. A court must presume that Congress acts 
with deliberation, rather than by inadvertence, when it drafts a statute. United 
States v. Motamedi, 767 F. 1403, 1406 (9th Cir. 1985). Where two statutes are 
“capable of co-existence, it is the duty of the courts, absent a clearly expressed 
congressional intention to the contrary, to regard each as effective." 
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1018 (1984). 


2. First Amendment. 


The ALJ and the Judicial Officer identically ruled that the creditable 
advertising regulations do not violate plaintiffs’ First Amendment rights. The 
court concurs with these opinions. 

The court concludes that the creditable advertising assessments do not 
implicate First Amendment rights because plaintiffs are not "compelled" to 


advertise. Section 608c(6)(I) authorizes marketing orders to provide for 
"production research [and] marketing research and development projects," 
including “projects . . . provid[ing] for crediting to the pro rata expense 
assessment obligations of a handler with all or any portion of his direct 
expenditures for such marketing promotion including paid advertising as may 
be authorized by the order . . ." The Almond Marketing Order contains 
regulations, duly promulgated through formal on-the-record rulemaking, which 
authorize the Almond Board to establish market development projects 
including paid advertising, 7 C.F.R. § 981.14, to credit a portion of a handler’s 
direct expenditures for market promotion, including paid advertising, for the 
sale of almonds, and to prescribe appropriate rules and regulations as are 
necessary to effectively regulate the crediting of the pro rata expense 
assessment of handlers, 7 C.F.R. § 981.41(c). The regulations do not permit 
plaintiffs to receive a credit against their annual assessment unless their 
advertising complies with the regulations regarding creditable advertising, but 
do not compel plaintiffs to participate in the advertising because plaintiffs are 
otherwise free to engage in any advertising they wish without interference with 
the Almond Board. As the Department argues, however, the Board is not 
obligated to subsidize any and all advertising that plaintiffs choose to engage 
in. 
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nlawful Delegation of icial of islative Authority. 


Plaintiffs argue that 7 C.F.R. § 981.441, as applied, constitutes an unlawful 
delegation of authority because it permits the Almond Board, made up of 
plaintiffs’ competitors, to decide what constitutes creditable advertising under 
the terms of the Marketing Order. 

The non-delegation doctrine has its roots in the separation of powers 
principle underlying our tripartite system of government. "[T]he integrity and 
maintenance of the system of government ordained by the Constitution" 
preclude Congress from delegating its legislative power to either the Executive 
or Judicial Branches. Field v. Clark, 143 U.S. 649, 692 (1892). In Mistretta v. 
United States, 468 U.S. 361, 371-373 (1989), the Supreme Court reiterated: 


We also have recognized, however, that the separation-of-powers 
principle, and the nondelegation doctrine in particular, do not prevent 
Congress from obtaining the assistance of its coordinate Branches. In 
a passage now enshrined in our jurisprudence, Chief Justice Taft, 
writing for the Court, explained our approach to such cooperative 
ventures: ‘In determining what [Congress] may do in seeking assistance 
from another branch, the extent and character of that assistance must 
be fixed according to common sense and the inherent necessities of 
government coordination.’ . . . So long as Congress ‘shall lay down by 


legislative act an intelligible principle to which the person or body 
authorized to [exercise the delegated authority] is directed to conform, 
such legislative action is not a forbidden delegation of legislative 
power.’... 


Applying this ‘intelligible principle’ test to congressional delegations, 
our jurisprudence has been driven by a practical understanding that in 
our increasingly complex society, replete with ever changing and more 
technical problems, Congress simply cannot do its job absent an ability 
to delegate power under general directives . . . Accordingly, this Court 
has deemed it ‘constitutionally sufficient if Congress clearly delineates 
the general policy, the public agency which is to apply it, and the 
boundaries of this delegated authority.’ 


As noted in National Federation of Federal Employees v. United States, 905 
F.2d 400, 404 (D.C. Cir. 1990), the “intelligible principle" test has not been a 
tough one. The Supreme Court has not invalidated legislation on non- 
delegation grounds in over fifty years. Moreover, "[o]nly the most extravagant 
delegations of authority, those providing no standards to constrain 
administrative discretion, have been condemned by the Supreme Court as 
unconstitutional.". Humphrey v. Baker, 848 F.2d 211, 217 (D.C. Cir.), cert. 
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denied, 488 U.S. 966 (1988). 

Plaintiffs refer the court to Carter v. Carter Coal Company, 298 U.S. 238, 
311 (1938). However, as noted in Wileman Bros. & Elliott, Inc. v. Giannini, 
909 F.2d 332, 337 n.9 (9th Cir. 1990), the bar of delegation of "law-making" to 
competitors expressed in Carter has not been applied in modern cases. See 
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 399 (1940); United 
States v. Frame, 885 F.2d 1119, 1128-1129 (3d Cir. 1989), cert. denied, 493 U.S. 
1094 (1990); Chiglades Farm, Ltd. v. Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973), 
cert. denied, 417 U.S. 968 (1974). 

The Almond Marketing Order’s advertising regulations do not constitute 
an unconstitutional delegation under Carter or other standards articulated by 
the Supreme Court. The Almond board staff makes the initial determination 
as to whether a proposed advertisement is creditable in accordance with 
regulations set forth in 7 C.F.R. § 981.441. These regulations were adopted 
pursuant to formal rule-making procedures. A determination that a particular 
advertisement is not creditable under the regulations may be appealed to the 
Public Relations and Advertising Committee of the Almond Board, then to 
the Almond Board, and finally, to the Secretary. 

Plaintiffs attempt to argue around this sequence of events by arguing that 
an advertisement that is approved for credit is not reviewed by the Secretary. 
However, this is a distinction without relevance to the issue before the court. 
If an advertisement has been approved for credit, it was so approved because 
it complied with the regulation, a regulation that was promulgated by the 
Secretary through the formal rulemaking process. 

Plaintiffs further argue that the fact of the administrative appeal remedy 
is beside the point because the appeal may take many years. In so arguing, 
plaintiffs refer the court to Freedman v. Maryland, 380 U.S. 51, 56-57 (1965). 
Freedman has nothing to do with the unconstitutional delegation issue raised 
by plaintiffs. Freedman holds that a noncriminal process requiring prior 
submission of a film to a censor avoids violation of the First Amendment 
freedom of expression only with procedural safeguards designed to eliminate 
the dangers of censorship. 

Therefore, the court concludes that the creditable advertising regulations 
do not constitute an unlawful delegation of authority as argued by plaintiffs. 
There is sufficient oversight available under the law to withstand this 
constitutional challenge. 


E. Assessments on Reserves. 


Plaintiffs argue that the ruling of the Judicial Officer that handlers may be 
assessed for almonds held in reserve is contrary to law. 


7 U.S.C. § 610(b) (2) (ii) provides in pertinent part: 
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Each [marketing] order relating to any other commodity or product 
{other than milk] issued by the Secretary under this chapter shall 
provide that each handler subject thereto shall pay to any authority or 
agency established under such order such handler’s pro rata share (as 
approved by the Secretary) of such expenses as the Secretary may find 
are reasonable and are likely to be incurred by such authority or 
agency, during any period specified by him, for such purposes as the 
Secretary may, pursuant to such order, determine to be appropriate, 
and for the maintenance and functioning of such authority or agency, 
other than expenses incurred in receiving, handling, holding, or disposing 
of any quantity of a commodity received, handled, held, or disposed of 
by such authority or agency for the benefit or account of persons other 
than handlers subject such order... . 


[Emphasis added]. 7 C.F.R. § 981.81(a) provides that a handler must pay an 
assessment on almonds "received by him for his own account." "Almonds 
received for his own account" is defined in 7 C.F.R. § 981.10 to mean "all 
almonds which are received by a handler (including all almonds of his own 
production) except those what [sic] are received by him for storage or 
processing for the account of any other person and with respect to which such 
handler performs no handling function." 7 C.F.R. § 981.50 provides in 
pertinent part that "[w]henever salable and reserve percentages are in effect 


for a crop year, each handler shall withhold from handling a quantity of 
almonds having a kernel weight equal to the reserve percentage of all almonds 
each handler receives for his own account during the crop year... The 
quantity of almonds hereby required to be withheld from handling shall 
constitute, and may be referred to as the ‘reserve’ or ‘reserve obligation’ of 
a handler... ."_7 C.F. R. § 981.51 provides in pertinent part: 


Each handler may satisfy his reserve obligation with such almonds 
specified in the terms of the agency agreement authorized in § 981.67 
... Any handler who does not become an agent may receive credit by 
similarly delivering almonds to the Board or its designees ... . 


7 C.F.R. § 981.52 provides in pertinent part that "[eJach handler shall, at all 
times, hold in his possession or under his control, in proper storage for the 
account of the Board, the quantity of almonds necessary to meet his reserve 
obligation less: (a) Any quantity which was disposed of by him pursuant to § 
981.67; and (b) any quantity for which he is otherwise relieved by the Board 
of responsibility to so hold almonds." 

Plaintiffs argue that the proper interpretation of these provisions is that the 
handler cannot be assessed for reserve almonds because they are not being 
held for the handler’s account, but for the account of the board or some other 
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third party. 
However, as defendant responds, plaintiffs are not reading the entire 
Almond Order in context. Thus, defendant argues: 


Before a handler can assign almonds to his reserve obligation, he must 
first receive them, thus activating the assessment provision . . . which 
requires [handlers] to then hold his reserve almonds ‘for the account 
of the Board.’ 7 C.F.R. 981.52. Therefore, the assessment is not on the 
almonds held for the account of the Board, but on almonds received by 
the handler (which may subsequently be held for the account of the 
Board). 


Moreover, this is defendant’s long-standing interpretation. As explained in 
United States v. 313.34 Acres of Land, 925 F.2d 698, 701 (9th Cir. 1991): 


While we recognize that ‘the judiciary is the final arbiter of issues of 
statutory construction, an administrative agency’s interpretation of a 
statute it is charged with administering is accorded substantial 
deference.’ . .. We thus stress the limited nature of our review of the 
Service’s interpretation of the statutory language. ‘{[W]e should not 
disturb it unless it appears from the statute or its legislative history that 
the accommodation is not one that Congress would have sanctioned.’ 


The interpretation given a statute by an agency need not represent the 
only permissible reading of the statutory language, or the ‘best’ reading, 
or the reading the court might have given the statute had the issue 
been considered initially in a judicial proceeding . . . Instead, the 
agency’s interpretation of the statutory language need only be ‘based on 
a permissible construction of the statute.’ . . . To prevail, then, the 
Kemps must demonstrate that the Service’s interpretation finds no 
reasonable support in the text of the Act or its legislative history. 


In addition, the term “for the account of the Board" is defined differently 
than the term "almonds received for his own account," meaning the handler’s 
account. Section 981.52 provides that "[uJpon demand of the Board reserve 
almonds shall be delivered to the Board f.o.b. handler’s warehouse or point 
of storage, except that the Board shall not make such demand upon a handler 
with respect to reserve almonds for which he has agreed to undertake 
disposition pursuant to § 981.67." This provision means that the handlers are 
required to account to the Board for the disposition of the reserves, but the 
proceeds are those of the grower and the handler, not the Board. The 
proceeds of the sale of reserve almonds held for the account of a third person 
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such as another handler belong to that handler. 

Furthermore, even if the Board were to take possession of a handler’s 
almonds and disposes [sic] of them, the Board is required by statute to 
"provide for the equitable distribution of the net return derived from the sale 
thereof among the persons beneficially interested therein.". 7 U.S.C. § 
608c(6)(E). Therefore, as defendant contends, the handler does not sacrifice 
his beneficial interest in his reserve almonds when he holds them “for the 
account of the Board." 

Finally, plaintiffs’ argument is contrary to the basic purposes of the 
AMAA. As pointed out by defendant the Almond Order provides that the 
"Board shall have power and authority to sell or dispose of any and all almond 
reserves 
...,;" 7 CER. § 981.66. As contended by defendant, it is "nonsensical to 
suggest that Congress have the administrative committees power over reserve 
pools but deprived them of any means of financing the execution of that duty." 


F. Market Development/Almond Butter Program. 


1. Imposition of Allocated Reserve from 1982 through 1985-1986 
Crop Year. 

Plaintiffs argue that the ALJ’s conclusion adopted by the Judicial Officer 
that there was a rational basis in the rulemaking record for the imposition of 
a reserve to be set aside by handlers in connection with the market 
development/almond butter program. 

The proposed rule issued by the Secretary and published in the Federal 
Register on August 27, 1982 was based on the unanimous recommendation of 
the Almond Board. The final rule was published in the Federal Register 
following the receipt of one comment. 


a. Authority to Impose Reserves. 


Plaintiffs argue that relevant statutes and regulations only provide the 
Secretary with authority to establish reserves for “orderly marketing." 
Plaintiffs contend that there is no suggestion in these statutes and regulations 
that the Secretary can establish reserves solely for the purpose of selling 
agricultural products at a cheap price and for a specific end use like almond 
butter. 

The court does not agree with plaintiffs’ ultra-narrow construction of the 
pertinent provisions nor does the court agree with their skewed 
characterization of the purpose of these reserves. 

The Almond Marketing Order authorizes the Secretary to designate 
reserves whenever he finds that such reserves “would tend to effectuate the 
declared policy of the [AMAA]. 7 CFR. § 981.47. 7 US.C. § 608c(6) 
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provides that marketing orders shall contain one or more of the following 
terms and conditions and "no others." The term and conditions set forth in 
Section 608c(6)(C)-(E) are as follows: 


(C) Allotting, or providing methods for allotting, the amount of any 
such commodity. . . which such handler may market in or transport to 
any or all markets in the current of interstate or foreign commerce or 
so as directly to burden, obstruct, or affect interstate or foreign 
commerce in such commodity. . . under a uniform rule based upon the 
amounts which each such handler has available for current shipment, 
or upon the amounts shipped by each such handler in such prior period 
as the Secretary determines to be representative, or both, to the end 
that the total quantity of such commodity. . . to be marketed in or 
transported to any or all markets. . . during any specified period or 
periods shall be equitably apportioned among all of the handlers 
thereof. 


(D) Determining, or providing methods for determining, the existence 
and extent of the surplus of any such commodity. . . and providing for 
the control and disposition of such surplus, and for equalizing the 
burden of such surplus elimination or control among producers and 
handlers thereof. 


(E) Establishing or providing for the establishment of reserve pools of 
any such commodity. . . and providing for the equitable distribution of 
the net return derived from the sale thereof among the persons 
beneficially interested therein. 


7 US.C. § 602 sets forth the declared policy of Congress with respect to the 
AMAA. Section 602(1) states that it is the policy of Congress "to establish 
and maintain such orderly marketing conditions for agricultural commodities. 
. . as will establish, as the prices to farmers, parity prices .. ." Section 602(2) 
states that it is also the policy of Congress "[t]o protect the interest of the 
consumer" by approaching the level of parity prices and by authorizing no 
action which has the purpose of maintaining prices for farmers above parity. 
Section 602(3) states that it is also the policy of Congress "to establish and 
maintain such production research, marketing research, and development 
projects provided in section 608c(6)(I) . . . as will effectuate such orderly 
marketing of such agricultural commodities as will be in the public interest." 
Section 602(4) states that it is the policy of Congress “to establish and 
maintain such orderly marketing conditions . . . as will provide, in the interests 
of producers and consumers, an orderly flow of the supply thereof to market 
throughout its normal marketing season to avoid unreasonable fluctuations in 
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supplies and prices." Section 602(5) states that it is the policy of Congress "to 
continue for the remainder of any marketing season or marketing year, such 
regulation pursuant to any order as will tend to avoid a disruption of the 
orderly marketing of any commodity and be in the public interest, if the 
regulation of such commodity under such order has been initiated during such 
marketing season or marketing year on the basis of its need to effectuate the 
policy of this chapter." 

As explained in United States v. 313.34 Acres of Land, 925 F.2d 698, 701 
(9th Cir. 1991): 


While we recognize that ‘the judiciary is the final arbiter of issues of 
statutory construction, an administrative agency’s interpretation of a 
statute it is charged with administering is accorded substantial 
deference.’. . . We thus stress the limited nature of our review of the 
Service’s interpretation of the statutory language. [W]e should not 
disturb it unless it appears from the stature or its legislative history that 
the accommodation is not one that Congress would have sanctioned.’ 


The interpretation given a statue by an agency need not represent the 
only permissible reading of the statutory language, or the ‘best’ reading, 
or the reading the court might have given the statute had the issue 
been considered initially in a judicial proceeding . . . Instead, the 
agency’s interpretation of the statutory language need only be ‘based on 
a permissible construction of the statute.’ . . . To prevail, then, the 
Kemps must demonstrate that the Service’s interpretation finds no 
reasonable support in the text of the Act or its legislative history. 


In the court’s opinion, plaintiffs have not carried this burden of proof. To 
the court, a reserve program designed to develop new markets must be 
included within the concept of an “orderly market." What other purpose could 
there be for the statutory provision for assessments for market development 
and product advertising? Other than referring the court to the statutes and 
regulations quoted above plaintiffs have presented no analysis of the statutory 
definition or of any legislative history to support what the court is persuaded 
is an incorrect interpretation. 


b. Rational Basis 


Plaintiffs further argue that there was no rational basis for the Secretary’s 
decision to impose the reserve in order to develop the almond butter market 
and that, therefore, the final rule doing so was arbitrary and capricious within 
the meaning of the APA. In resolving this issue, the court does not weigh the 
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evidence before the Secretary. The court merely examines the record to see 
if there is evidence, which if accepted by the Secretary, supports the 
determination of the agency. The court is then bound by the arbitrary and 
capricious test. National Soft Drink Ass’n v. Block, 721 F. 2d 1348, 1354 (D.C. 
Cir. 1983). 

In arguing that the final rule was arbitrary and capricious, plaintiffs make 
the remarkable statement that it does not matter that for each of the years in 
which the Secretary approved the existence of a reserve market development 
program, the Secretary reviewed transcripts of meetings, minutes, reports from 
the Agricultural Marketing Service field agent and various other documents 
including resolutions, correspondence among industry members, and 
recommendations from handlers, all which, as well as the rules themselves, are 
replete with support for a reserve to help create a market for almond butter. 
Rather, plaintiffs rely on their argument discussed immediately above that the 
Secretary did not have the authority to impose the reserves for a specific use. 
As stated above, in the court’s opinion, plaintiffs’ argument is without merit. 

Plaintiffs also argue that the almond butter reserve program was arbitrary 
and capricious because the Secretary stated in the final rule issued for the 
1982 crop year that "[t]o insure success with this project, the Board believes 
that initially it is necessary to keep almond butter competitive with peanut 
butter, which currently dominates the market." The Secretary then stated: 


While the 2% reserve will limit the supply of almonds available to 
normal markets to a small extent it is not expected to have any effect 
on grower and consumer prices in 1982-83. 


Plaintiffs contend: 


While the Secretary is saying, on the one hand, that almonds sold into 
almond butter will bring a lower price so that the almond butter can be 
competitive with peanut butter, the Secretary inconsistently states on 
the other hand that the 2% reserve for almond butter will have no 
affect [sic] on grower prices for that crop year. Such a statement is 
inconsistent (and thus arbitrary) on its face. If handlers could 
otherwise receive more money selling their almonds in the open market 
than they could selling it [sic] into almond butter, then the grower 
returns would be reduced by their almonds being forced into almond 
butter. 


However, as the Department responds, the two statements by the Secretary 
in the final rule quoted above are not inconsistent because "[w]hile it may be 
true that the 2% reserve incrementally reduced ‘grower returns’ in the 1982-83 
crop year, it is also true that a 2% reserve would not be expected to increase 
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the prices of almonds." The "inconsistency" relied upon by plaintiffs is not 
relevant because the Secretary has the authority under the AMAA to impose 
a reserve even if prices are affected in order to maintain parity prices. 

Plaintiffs further argues [sic] that "[w]hile it may be true that the Secretary 
has the authority to set a reserve requirement when the production exceeds 
the trade demand (factoring in the desirable carry over, etc.) in order to fulfill 
its obligations to the declared policy of congress (see 7 C.F.R. §§ 981.47 and 
981.49), . .. neither the Almond Marketing Order nor the AMAA permits the 
Secretary to issue a reserve when it does not otherwise satisfy reserve criteria 
set forth in § 981.49 and § 981.47 of the Almond Marketing Order, or satisfy 
the ‘orderly marketing criteria’ of the AMAA." 

The point of this argument is that an Agricultural Marketing Service 
official stated to the Secretary in a document forwarded to the Secretary 
following the Almond Board’s unanimous recommendation that the 2% 
reserve be imposed that "Obviously a 2% reserve not supply [sic] management 
in any sense, but such establishment is necessary to give the industry an 
opportunity, on a uniform basis, to develop an almond butter market." 
Plaintiffs flatly state that “[t]his reason alone violates the AMAA." 

7 CFR. § 981.47 is captioned "Method of establishing salable and reserve 
percentages" and provides in pertinent part: 


Whenever the Secretary finds, from the recommendations and 
supporting information supplied by the Board or from any other 
available information, that to designate the percentages of almonds 
during any crop year which shall be salable almonds and reserve 
almonds would tend to effectuate the declared policy of the act, he 
shall designate such percentages. Except as provided in § 981.50 the 
salable and reserve percentages shall each be applied to the kernel 
weight of almonds received by a handler for his own account during the 
drop year. In establishing such salable and reserve percentages, the 
Secretary shall give consideration to the ratio of estimated trade 
demand (either domestic or domestic plus export, less the handler 
carryover available to satisfy trade demand plus the desirable handler 
carryover at the end of the crop year) to the estimated production of 
marketable almonds (all expressed in terms of kernel weight) or the 
allocation quantity (marketable production plus almonds diverted to oil 
or feed when eligible for reserve satisfaction) whichever is applicable; 
the recommendation submitted to him by the Board; and such other 
information as he deems appropriate. The total of the salable and 
reserve percentages established each crop year shall equal 100 percent. 


7 C.F.R. § 981.49 is captioned "Board estimates and recommendations" and 
provides in pertinent part: 
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To aid the Secretary in fixing the salable and reserve percentages, the 
Board shall furnish to the Secretary, not later than August 1, the 
following estimates (kernel weight basis) and recommendations for the 
crop year, each of which, or any later revisions thereof, shall be 
adopted by the affirmative vote of at least six members: 


(a) The quantity of marketable almonds to be produced; 


(b) The handler carryover and the reserve inventory as of July 
1; 


(c) The desirable handler carryover and the probable reserve 
inventory at the end of the crop year; 


(d) The trade demand, taking into consideration anticipated 
imports, economic conditions and the anticipated market price 
(within the limitations of the act); 


(e) The recommended salable and reserve percentages to be 
established; and 


(f) The recommended percentage of reserve almonds that may 
be exported pursuant to § 981.66. 


The Board shall also furnish to the Secretary a complete report of the 
proceedings of the Board meeting at which the recommended salable 
and reserve percentages were considered. If, for any reason, the Board 
fails to make these estimates or to recommend to the Secretary salable 
and reserve percentages as required hereby, reports representing the 
views of members with respect to such matters may be submitted to the 
Secretary who may act on the basis of such reports or other 
information available to him. 


As the Department points out, neither of these regulations impose absolute 
limits on the Secretary's power to establish a reserve. These regulations 
articulate criteria which should be considered by the Secretary in deciding 
whether or not to establish a reserve. However, the Secretary is fully 
empowered to establish reserves which do not satisfy these criteria so long as 
the Secretary finds "that to designate the percentages of almonds during any 
crop year which shall be salable and reserve almonds would tend to effectuate 
the declared policy of the act... ." 

Plaintiffs further argue to some length and in some detail that the almond 
butter reserve requirements imposed for the years at issue were arbitrary and 
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capricious because, according to plaintiffs’ calculations, trade demand 
exceeded supply for each of those years. 

However, as concluded by the Judicial Officer, plaintiffs’ calculations of 
supply and demand totally omit “carryover almonds" from the previous crop 
year. When the carryover almonds are considered, the reserves established 
for 1982-1986 match the anticipated surpluses very closely. For the 1983-1984 
crop year, a 3% reserve was imposed. Plaintiffs state that the establishment 
of this reserve for the almond butter marketing development program was 
arbitrary and capricious because the Secretary did not foreclose the sale of the 
reserve almonds as cattle feed. 

In so arguing, plaintiffs refer the court to 7 C.F.R. § 981.66(6). Section 
981.66 is captioned "Conditions governing disposition of reserve." Section 
981.66(a) provides that "[t]he Board shall have power and authority to sell or 
dispose of any and all reserve almonds withheld upon the best terms and at 
the highest return obtainable consistent with the ultimate complete disposition 
of reserve, subject to all conditions of this section." Section 981.66(c), 
captioned "exclusion from salable normal trade channels", provides: 


No reserve almonds shall be sold in the United States, Puerto Rico, 
and the Canal Zone other than to governmental agencies or to 
charitable institutions for charitable purposes, except for diversion into 
almond oil, almond butter, poultry or animal feed, or into other 


channels which the Board finds are noncompetitive with existing normal 
markets for almonds, and with proper safeguards in each case to 
prevent such almonds thereafter entering the channels of trade in such 
normal markets. 


Plaintiffs have mischaracterized the final rule establishing these reserves. 
The final rules did not establish any specific percentages of the reserves to be 
allocated to almond butter or school lunch programs or any other outlets 
allowed by the Marketing Order. Rather, the rules establishing the reserves 
from 1982 to 1985-1986 provided that the reserve almonds could be sold into 
any noncompetitive outlet. It was the agency agreements which set forth the 
specific percentage limitations for the disposition of the reserve almonds. 

Plaintiffs further argue that the rules establishing the reserves were 
contrary to law because the Secretary did not state how much of the reserves 
were planned to be allocated to the almond butter development program and 
the school lunch programs. In arguing that the proposed and final rules were 
required to set forth the proposed allocation, plaintiffs refer the court to the 
Guidelines for Fruit, Vegetable, & Specialty Crop Marketing Orders issued 
by the Secretary on January 25, 1982. These guidelines were issued in 
response to the President’s Task Force on Regulatory Relief. The court, 
however, is provided with no authority that the Guidelines have any force and 
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effect at all in the resolution of the issue before the court nor with evidence 
of what discussions, if any, took place between the Secretary and the Almond 
Board. Moreover, the court does not read the Guidelines as requiring the 
provision of a specific percentage of allocated use. 

Plaintiffs further challenge the final rules issued for the crop years on the 
ground that the record does not indicate that the Secretary performed any 
independent analytical or judgmental functions but, rather, relied solely on the 
statistics supplied to him by the Board. 

First of all, it is noted that eight of the nine proposals in connection with 
the almond butter marketing development program were approved by 
unanimous vote of the Almond Board. Secondly, as discussed above, case law 
does not support plaintiffs’ strict position. 


2. Special Assessments and Minimum Prices. 


Whenever a reserve is established, the Board may authorize handlers to act 
as the Board’s agents in disposing of the reserve by entering an agency 
agreements with the handlers. 7 C.F.R. § 981.67. Agency agreements are 
submitted to the Agricultural Marketing Service for review. Peggy Leong 
testified that because the Agricultural Marketing Service will and does call 
with changes to the proposed agency agreements, the absence of a call from 
the Agricultural Marketing Service constitutes approval of the particular 


agency agreement. During each of the years that the market 
development/almond butter program was in existence the agency agreements 
included provisions imposing a special assessment on those reserve almonds 
sold into almond butter outlets and establishing a minimum price for these 
almonds. 

Plaintiffs contend that the Board lacked the statutory authority to include 
these provisions in the agency agreements. Plaintiffs further argue that these 
provisions are invalid because they were not submitted to notice-and-comment 
rulemaking pursuant to the Administrative Procedures Act. 


a. Lack of Authority 


As a threshold matter, the Department takes the position that there is no 
issue whether the AMAA authorizes the establishment of minimum prices for 
almonds because of the voluntary nature of the agency agreements. Plaintiffs 
respond to this contention with the assertion that the contested contractual 
provisions are subject to the rule-making provisions of the APA, a contention 
non-responsive to the point being made by the Department. 

Plaintiffs, referring the court to 7 U.S.C. §§ 608c(5), (6) and (7), argue that 
the only provision in the AMAA permitting the establishment of minimum 
prices pertains to milk. The statutes pertaining to fruits and vegetables do not 
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contain such a provision. 

However, plaintiffs are focusing entirely on those provisions of the AMAA 
setting forth the powers that may be used to regulate the market as a whole 
in order to produce parity prices. In this regard, it is clear that Congress 
contemplated that regulation of agricultural commodities other than milk 
would not be achieved through the setting of prices. The Almond Board, in 
drafting the agency agreements which contained the contested provisions, was 
not seeking to insure parity prices for producers and handlers but, rather, was 
seeking to ensure that the reserve could be entirely disposed of in future crop 
years. Thus, the difference in the central mechanisms used to regulate milk 
and other commodities is not dispositive of the issue whether the Board may 
establish minimum prices for reserves in order to facilitate future disposition. 
Furthermore, Section 981.66 of the Almond Marketing Order provides: 


The Board shall have power and authority to sell or dispose of any and 
all reserve almonds withheld upon the best terms and at the highest 
price obtainable consistent with the ultimate disposition of the reserve, 
subject to all conditions of this section. 


Section 981.67 of the Almond Marketing Order further provides that a 
handler requesting to act as the agent of the Board shall be authorized "upon 
such reasonable terms and conditions, including inspection and certification 
requirements as the Board may require ... .". These regulations constitute a 
reasonable interpretation of the Board’s statutory authority. The 
establishment of minimum prices for reserves in an agency agreement is a 
logically necessary adjunct of the Board’s power over the reserve. 

Plaintiffs’ reply that the Department’s argument ignores the Notice of 
Recommended Decision and Opportunity to File Written Exceptions with 
Respect to Proposed Marketing Agreement and Order published by the 
Secretary on June 8, 1950 in 15 Fed.Reg. 3623, 3636-37 is not persuasive. The 
language from the proposed Almond Marketing Order relied upon by 
plaintiffs is permissive, not mandatory. Thus, it does not preclude the 
interpretation forwarded by the Department. 

Plaintiffs’ further argument that because the “terms and conditions" 
provision in Section 981.67 specifically refers to inspection and certification 
requirements, the failure to include therein the ability to set a minimum price 
for reserve almonds should be construed by the court to preclude such a 
contractual provision is too attenuated given the broad scope of authority 
granted to the Board by the Almond Marketing Order to dispose of reserve 
almonds. 
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b. Requirement of Rule-m 


Plaintiffs further argue that the Board could not include the minimum 
price and special assessment provisions in the agency agreement without first 
complying with the notice and comment requirements of 5 U.S.C. § 553. 

The Department responds that the agency agreements drafted by the 
Board from 1982-1986 did not constitute "rules" within the meaning of the 
APA because handlers were not required to enter into them. 

Plaintiffs respond by referring the court to American Hospital Ass’n v. 
Bowen, 834 F.2d 1037, 1054 (D.C. Cir. 1987), wherein the District Of 
Columbia Circuit held that “any contract provisions that are legislative are 
subject to § 553’s notice and comment requirements." 

The Department again insists that "the entirely optional nature of the 
agency agreements robs them of the defining characteristic of a legislative 
rule." 

The court agrees with the Department. A "rule" is defined in 5 U.S.C. § 
551(4) as follows: 


(4) ‘rule’ means the whole or a part of an agency statement of general 
or particular applicability and future effect designed to implement, 
interpret, or prescribe law or policy or describing the organization, 
procedure, or practice requirements of an agency and includes the 
approval or prescription for the future of rates, wages, corporate or 
financial structures or reorganizations thereof, prices, facilities, 
appliances, services or allowances therefor or of valuations, costs, or 
accounting, or practices bearing on any of the foregoing 


However, the notice and comment provisions do not apply "to interpretative 
rules, general statements of policy, or rules of agency organization, procedure 
or practice ...." As explained in Stoddard Lumber Co. v. Marshall, 627 F. 2d 
984, 987 (9th Cir. 1980): 


The fundamental distinction between legislative rules and interpretative 
rules has been described by Professor Davis in the following manner: 


‘A legislative rule is the product of an exercise of delegated 
legislative power to make law through rules. An interpretative 
rule is any rule an agency issues without exercising delegated 
legislative power to make law through rules.’ 


2 K.C. Davis, Administrative Law Treatise, § 7:8 (2d Ed. 1979). 
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In Carter v. Cleland, 643 F. 2d 1, 8 (D.C. Cir. 1980), the Court of Appeals 
explained: 


A substantive or legislative rule, which must conform to the APA’s 
rulemaking procedures . . . is one that has the force of law and 
narrowly limits administrative discretion . . . An interpretative rule, on 
the other hand, is one that merely clarifies or explains an existing rule 
or statute. 


Here, the fact that the handler can choose by executing or not executing the 
agency agreement negates the premise that these provisions have the force of 
law. 


3. Extension of Deadline - Violation of APA. 


7 CFR. § 981.66(e), captioned "Disposition after September 1", provides 
in pertinent part: 


Any reserve almonds remaining unsold as of September 1 shall be 
disposed of by the Board as soon as practicable through the most 
readily available reserve outlets. The date of September 1 herein 
specified may be extended to a later date by the Secretary, upon 
recommendation by the Board or other information. 


On July 30, 1986, a meeting of the Almond Board was held. At that meeting, 
the Board voted to recommend that the Secretary extend the deadline for 
disposing of reserve almonds from September 1, 1986 to March 1, 1987. The 
report of this meeting to the Secretary from the Agricultural Marketing 
Service states in pertinent part: 


Chairman Walt Payne reported the recommendations and discussion of 
the Market Development Committee. Based upon the 
recommendation uf the committee, the [Board] recommended that the 
Secretary extend the effective date for disposition of reserve almonds 
from September 1, 1986 to March 1, 1987. This action is authorized 
under section 981.66(e) and would permit the industry to dispose of 
about 6.6 million pounds of unsold reserve almonds over a longer 
period of time and so help prevent the sales from unduly depressing 
prices in the market. It also enables the industry to supplement the 
reduced 1986-87 crop supply by carrying over 6.6 million pounds from 
the large 1985-86 crop. The [Board] motion was made on a nine to 
one vote, with Cloyd Angle [president of Cal-Almond] voting in 
opposition. Mr. Angle, and certain others at the meeting indicated that 
they believed CAGE [now Blue Diamond] had taken advantage of its 
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dominance in the industry and on the [Board] in this action. They 
contended that when the low crop estimate for the 1986 crop was 
announced in April that CAGE stopped selling reserve almonds, 
confident that prices would increase and that CAGE could ensure a 
recommendation to the Secretary to extend the deadline for the sale of 
those almonds. CAGE, of course, controls 6 of the 10 [Board] 
positions, enough for a voting majority. There is probably some validity 
to both CAGE’s and Cloyd Angle’s explanations for recommendations, 
since CAGE almost certainly realized that an extension was both 
obtainable and desirable to it as a business, but also it seems clear that 
an extension would benefit the industry as a whole by stabilizing 
almond supplies over the 1986-87 season. 


On August 25, 1986, the Secretary published in the Federal Register the Final 
Rule adopting the recommendation of the Board to extend the date, stating 
in pertinent part as follows: 


This action is based on a recommendation of the Almond Board of 
California ... and upon other available information. It is further found 
that this action will tend to effectuate the declared policy of the act. 


The extension of the date for the disposition of reserve almonds to 
reserve outlets was recommended in view of the projected short 1986- 
87 almond crop. Reserve outlets include: Market development, which 
includes school lunch, almond butter, and complementary promotional 
projects; and noncompetitive outlets, such as animal feed and almonds 
used for crushing oil. In particular this is the fifth year of a market 
development program for almond butter, which reserve almonds have 
been committed to the trade. The extension of the date will allow the 
industry to meet its market development obligation for almond butter 
promotion with reserve almonds from the 1985-86 crop, rather than 
using almonds from the 1986-87 season. Thus, the extension would 
benefit the industry by stabilizing almond suppliers over the 1986-87 
season. 


It has been determined that an emergency situation exists which 
warrants publication of this final rule without prior opportunity for 
public comment. This action will relax a restriction on handlers by 
allowing them additional time to sell their 1985-86 crop year reserve 
almonds beyond the current September 1, 1986 deadline. Therefore, 
this action should take effect on or before September 1, 1986 and 
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consequently, there is not sufficient time to issue a notice of proposed 
rulemaking soliciting comments from the public. 


Therefore, pursuant to the administrative procedure provisions in 5 
USS.C. 553, it is found upon good cause that notice of rulemaking and 
other public procedure with respect to this emergency action are 
impracticable and contrary to the public interest, and that good cause 
is found for making this emergency final action effective less than 30 
days after publication of this document in the Federal Register. 


Plaintiffs argue that this court should find, as the ALJ did, that the 
Secretary violated the APA because there was no emergency necessitating the 
issuance of the final rule without the issuance of a proposed rule and a period 
of public comment. The Judicial Officer ruled to the contrary. 

With respect to the requirement that compliance with the APA is 
impracticable, it has been held that a deadline set by the agency rather than 
Congress means that the deadline is irrelevant to the question of good cause 
excusing compliance with the notice and comment rulemaking provisions of 
the APA. Levesque v. Block, 723 F. 2d 175, 184 (1st Cir. 1983). As explained 
in United States Steel Corp. v. United States Environmental Protection, 595 F. 
2d 207, 213 (Sth Cir. 1979): 


[T]he mere existence of deadlines for agency action, whether set by 
statue or court order, does not in itself constitute good cause for a § 
553(b) (B) exception . . . The deadline is a factor to be considered, but 
the agency must still show the impracticability of affording notice and 
comment. 


However, where time truly has been short through no fault of the agency, 
courts have found that the agency has carried its burden of showing good 
cause for not affording notice and comment. Central Lincoln Peoples’ Utility 
Dist. v. Johnson, 735 F.2d 1101, 1117 (9th Cir. 1984); Arizona State Department 
of Public Welfare v. Department of Health, Education and Welfare, 449 F.2d 
456, 481 (9th Cir. 1971), cert. denied, 405 U.S. 919 (1972); National Federation 
of Federal Employees v. Devine, 671 F.2d 607, 611 (D.C. Cir. 1982); American 
Federation of Government Employees v. Block, 655 F.2d 1153, 1157 (D.C. Cir. 
1981); Northwest Airlines, Inc. v. Goldschmidt, 645 F.2d 1309, 1321 (8th Cir. 
1981). 

Here, the court concludes that the process of arriving at a decision to 
follow the Board’s recommendation is involved enough that notice and 
comment is not practicable, especially given that the September 1 deadline is 
a pre-existing and permanent part of the Almond Marketing Order. 

Irrespective of whether the court finds that there was a sufficient 
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emergency to constitute good cause, plaintiffs further argue the APA 
absolutely requires that the Secretary have addressed in the final rule at issue 
the dissenting viewpoints to the extension of the deadline of which the 
Secretary was aware because of the Agricultural Marketing Service report 
quoted above. 

However, the case upon which plaintiffs rely, Rodway v. United States 
Department of Agriculture, 514 F.2d 809, 816-817 (D.C. Cir. 1975), does not so 
hold. Moreover, the concern in that case was the absence of any 
administrative record for review by the court. 

Finally, plaintiffs argue that the final rule extending the deadline for 
disposing of the reserve almonds was arbitrary and capricious. Plaintiffs argue 
that the Secretary never explains how disposing of the 6.6 million pounds of 
reserve almonds into noncompetitive outlets could have any effect of the 1986 
short almond crop year nor the fact that an audit revealed evidence that 
reserve almonds supposedly being sold for almond butter during the prior 
years were actually being sold into competitive outlets.’ 

However, the court notes the evidence that because the 1986-87 almond 
crop was projected to be smaller than usual, extending the deadline for 
disposing of the 1985-86 reserve would enable the board to have almonds 
available for the Reserve Market Development Program without the need for 
a reserve to be established for the 1986-87 crop year. Therefore, the goals of 
the Reserve Market Development Program could be satisfied without 


depriving handlers of the ability to sell their almonds in the 1986-87 crop year. 
G. Section 981.31 of the Almond Marketing Order. 


7 C.F.R. § 981.31 sets forth the membership 
representation for the Almond Board of California. 

More than 40 years after its issuance following formal notice and comment 
rulemaking procedures, plaintiffs assert that the adoption by the Secretary of 
this regulation was arbitrary and capricious because it permits a single entity, 
the cooperative Blue Diamond, to have six seats on the ten member Almond 
Board if Blue Diamond has over 50% of the tonnage for the preceding year. 
Blue Diamond has had six seats on the Almond Board in every year from 
1950 through 1987 except 1980, 19981 and 1987. Six affirmative votes are 
required by the Almond Board in order for recommendations to be made to 
the Secretary. However, with respect to recommendations concerning 
advertising and promotion; seven affirmatives are required. 


7In the court’s opinion, the fact and results of the audit showing noncompliance with the 
almond butter program is not relevant to whether the Secretary had a rational basis for 
extending the deadline to dispose of their reserves. 
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The court is not persuaded by plaintiffs’ arguments that Section 981.31 is 
“arbitrary and capricious . . . in light of congress’ express determination that 
marketing orders and marketing order regulations . . . be equitable." In the 
court’s opinion, the record before the court demonstrates that the Secretary 
was considering equity when it issued the challenged portion of the Marketing 
Order. The court sees nothing inherently unfair or arbitrary in giving the 
votes on an annual basis to the groups that handle the most almonds. In fact, 
over time, the cooperative has not always been so. 

Plaintiffs assert that Section 981.31 violates due process of law because it 
permits " a single entity, and more particularly a competitor to be able to 
control what matters are referred to the Secretary for regulation, and which 
ones are prevented from going to the Secretary for regulation." However, the 
only case cited by plaintiffs in support of this asserted denial of due process 
is Carter v. Carter Coal Company, supra, 298 U.S. at 310-311. However, as 
held above, the court does not think that there has been an unconstitutional 
delegation of authority and, in any event, Carter v. Carter Coal Company is of 
doubtful validity in the present day. 

Moreover, as the Department points out, in order to withstand a 
substantive due process challenge, a "law need not be in every respect logically 
consistent with its aims to be constitutional. It is enough that there is an evil 
at hand for correction, and that it might be thought that the particular 
legislative measure was a rational way to correct it." Williamson v. Lee Optical 
Co., 348 U.S. 483, 487-488 (1955). Here, as noted above, there is such a 
rational relationship. 

Moreover, it is simply not true that Section 981.31 prevents minority 
viewpoints from ever reaching the Secretary for consideration. In the 
Decision with Respect to a Proposed Marketing Agreement and Order, 15 
Fed.Reg. 4272 (1950), the Secretary expressly provided that the views of the 
independent handlers would be considered by the Secretary in ruling on a 
recommendation if those views did not concur with those of the cooperative 
handlers. 


H. Administrative Process - Denial of Due Process. 


Plaintiffs further argue that the delay in the resolution of this Section 
15(A) petition constitutes a denial of due process. In so arguing, plaintiffs 
requests the court to take judicial notice of the Motion to Compel Agency 
Action Unlawfully Withheld or Unreasonably Delayed and the Declaration of 
Brian Leighton in support thereof filed in Saulsbury Orchards and Almond 
Processing, Inc. v. Yeutter, No. CV-F-87-195 EDP. 

Plaintiffs filed the administrative petition the subject of this action on 
March 2, 1987. This petition was dismissed by the ALJ on September 22, 
1987 on the ground that it did not comply with rules of practice requiring 
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specificity in pleadings. On October 26 and 27, 1987, plaintiffs filed an 
amended petition and an appeal of the dismissal of the initial petition. The 
ALJ held the amended petition in abeyance pending resolution of the appeal. 
On February 2, 1988, following the receipt of briefs by the parties, the Judicial 
Officer ruled that plaintiffs’ appeal was moot because they had filed the 
amended petition. On May 26, 1988, plaintiffs sought interim and declaratory 
relief from the ALJ with respect to their challenges to the creditable 
advertising rules. The ALJ denied this request on June 6, 1988. Pursuant to 
plaintiffs’ request, the ALJ certified plaintiffs’ appeal of this denial on August 
18, 1988. On the same date, the ALJ placed in abeyance the Department’s 
motion for a pre-hearing conference to simplify the issues and advance the 
proceeding. On October 27, 1988, the Judicial Officer dismissed plaintiffs’ 
appeal of the denial of the request for interim and declaratory relief and 
denied plaintiffs’ attempt to receive a ruling on the Secretary’s decision. On 
November 18, 1988, plaintiffs filed a motion for reconsideration of the Judicial 
Officer’s decision. The Judicial Officer denied reconsideration on January 10, 
1988. On January 13, 1989, the Department filed a status report with the ALJ 
and renewed its motion to advance the proceedings. The parties filed a joint 
submission of issues to be decided on March 29, 1989. On May 8, 1989, Blue 
Diamond Growers, Inc. filed a motion to participate in the proceedings, which 
motion was granted on May 31, 1989. The ALJ conducted a hearing on the 
merits of plaintiffs’ amended petition on June 20-21, 1989 in Sacramento. On 
July 11, 1989, plaintiffs moved to preclude Blue Diamond’s participation, 
which motion was granted on August 7, 1989. The parties submitted proposed 
findings of fact, conclusions of law and briefs on October 2, 1989 and January 
31, 1990. Plaintiffs filed a reply brief on February 28, 1990. On April 5, 1990, 
the ALJ requesting clarifying information from the parties. Responses by the 
parties were filed on April 16 and 18, 1990 and plaintiffs filed a reply brief on 
April 27, 1990. On June 22, 1990, the ALJ issued his Decision and Order, 
which as noted earlier is 92 pages. On August 16, 1990, plaintiffs appealed 
the issues adversely decided to them and the Department did so on September 
17, 1990. The case was referred to the Judicial Officer on November 6, 1990. 
The Judicial Officer’s Tentative Decision was issued on December 11, 1990 
and the final Decision was issued on January 23, 1991. 

While there is no question that completion of the administrative process 
in connection with this Section 15(A) petition was very lengthy, it is also 
apparent that some of the delay directed [sic] resulted from the sheer number 
and magnitude of the issues raised in the petition as well as from the litigation 
tactics adopted by plaintiffs. In attempting to prepare for oral argument in 
connection with the issues raised in connection with this petition alone this 
court had to continue oral argument twice and had to keep this matter under 
submission for a several months. While the court does not mean to condone 
deliberate hindrances or bad faith, the court thinks it unrealistic of plaintiffs 
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to expect prompt resolution of the quality and quantity of issues raised herein. 
ACCORDINGLY, IT IS ORDERED that plaintiffs’ Motion for Summary 
Judgment is denied. IT IS FURTHER ORDERED that defendant’s Motion 
for Summary Judgment is granted. IT IS FURTHER ORDERED that the 
decision of the Secretary of the United States Department of Agriculture is 
affirmed in its entirety as set forth herein. 
JUDGMENT FOR DEFENDANT TO BE ENTERED. 


CAL-ALMOND, INC., Plaintiff vy. UNITED STATES DEPARTMENT OF 
AGRICULTURE, Defendant. 

No. CV-F-91-122 REC. 

Decided June 3, 1992. 


Standard of Review - Creditable assessments not violate AMAA or First Amendment - 
Creditable assessments not unlawful sub-delegation of Secretary’s authority - Secretarial 
oversight. 


The District Court upheld the Departmental decision in Cal-Almond Inc., 50 Agric. Dec. 171 
(1991). The creditable advertising assessments do not conflict with the AMAA’s prohibition of 
restrictions on advertising and do not implicate handlers’ First Amendment rights because they 
do not regulate advertising. They only regulate the handlers’ ability to receive credit for 
advertising. Handlers are not compelled to advertise, nor restricted in their participation in non- 
creditable promotion. Congress was aware of the prohibition on advertising restriction when the 
AMAA was amended to permit creditable advertising. The creditable advertising assessments 
are not, as applied, an unlawful sub-delegation of the Secretary’s authority since the 
determination of whether advertising is creditable is made in accordance with formally adopted 
regulations and can be appealed to the Secretary. 


Robert E. Coyle, United States District Judge. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA 


On November 12, 1991 the court heard the cross-motions for summary 
judgment filed by the parties herein. More accurately, these motions 
constitute a review of an administrative decision. 

Upon due consideration of the written and oral arguments of the parties 
and the record herein, the court issues its rulings for the reasons set forth 
herein. 

Plaintiff Cal-Almond, Inc. has filed a Complaint for Review of Agency 
Action under 7 U.S.C. § 608c(15)(B), Mandamus, Declaratory Relief and 
Reimbursement of Assessments. By this complaint plaintiffs seek review by 
this court of the final administrative action of the Secretary of Agriculture 
pursuant to the Agricultural Marketing Agreement Act of 1937 (hereinafter 
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referred to as the AMAA), 7 U.S.C. §§ 601 et seq. 
A. Standard of Review. 


7 U.S.C. § 608c(15) involves petitions by handlers for modification of a 
marketing order or an exemption therefrom. Section 608c(15)(A) provides 
that the handler must first petition the Secretary of Agriculture and be given 
an opportunity for a hearing. "After such hearing, the Secretary shall make 
a ruling upon the prayer of the petition which shall be final, if in accordance 
with law." Section 608c(15)(B) provides for review by the appropriate district 
court of the Secretary’s ruling. “If the court determines that such ruling is not 
in accordance with law, it shall remand such proceedings to the Secretary with 
directions either (1) to make such ruling as the court shall determine to be in 
accordance with law, or (2) to take such further proceedings as, in its opinion, 
the law requires." 

As explained in Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315-316 (3d 
Cir. 1968), cert. denied 394 U.S. 929 (1969): 


The power of the District Court in reviewing the decision of the 
Secretary, following his adjudicatory hearing, is not a de novo fact 
finding process. It is limited to a determination of whether the rulings 
of the Secretary are in accordance with law and his findings are 
supported by substantial evidence. If they are, they may not be 
disturbed. Because there attaches to the determination of an 
administrative agency a presumption of the existence of facts justifying 
the determination, the burden of proof falls on the party challenging 
the validity of the agency’s ruling. 


Substantial evidence is “such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion." Richardson v. Perales, 402 US. 
389, 401 (1971), quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). Where an administrative agency disagrees with the conclusions of its 
ALJ, the standard does not change. The ALJ’s findings are simply part of the 
record to be weighed against other evidence supporting the agency. Saavedra 
v. Donovan, 700 F.2d 496, 498 (9th Cir. 1983). The weight accorded the ALJ’s 
findings is greatest where credibility based on witness demeanor is at issue. 
However, with respect to derivative inferences, the reviewing court’s deference 
is to the agency and not to the ALJ. Stamper v. Secretary of Agriculture, 722 
F.2d 1483, 1486 (9th Cir. 1984); NLRB V. Brooks Camera, Inc., 691 F.2d 912, 
915 (9th Cir. 1982). However, "[w]here . . . the agency determinations turn on 
purely legal questions concerning the requirements of the applicable statutes, 
‘[t]he questions . . . are questions of law, which we review de novo., 
Desir v. Iichert, 840 F: 2d 723, 726 (9th Cir. 1988), quoting Lazo-Majano v. INS, 
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813 F.2d 1432, 1434 (9th Cir. 1987). 


B. Creditable Advertising Assessments. 
1. Regulatory Conflict with Statute. 


Plaintiffs argue that the creditable advertising regulations contained in 7 
C.F.R. § 981.444, captioned "Crediting for marketing promotion including paid 
advertising," promulgated pursuant to 7 U.S.C. § 608c(6)(I), directly conflict 
with the prohibition on the regulation of advertising set forth in 7 U.S.C. § 
608c(10). Therefore, because an agency action must be set aside if it is in 
excess of statutory jurisdiction, or limitations, or short of statutory right, 
Baltimore Gas and Electric Company v. Natural Resource Defense Counsel, 462 
U.S. 87, 105 (1983), plaintiffs argue that the assessments must be set aside. 
Plaintiffs contend that Congress, when it enacted Section 608c(6)(I), was 
"merely telling the Secretary that the marketing order can contain advertising 
and promotional concepts, handlers can be assessed to fund that program, but 
if handlers desire to engage in their own advertising and promotion to sell 
almonds, they can receive credit for that - but without restrictions, prohibitions 
or regulations concerning how, in what medium, at where the advertisements 
are placed, or to what market the advertisements and promotions are 
directed." 

There are two relevant statutory provisions involving advertising in the 
AMAA. 

Section 608c(6)(I), enacted in 1970 as part of P.L. No. 91-522, 84 Stat. 
1357, provides in pertinent part: 


[Marketing] orders issued pursuant to this section shall contain one or 
more of the following terms and conditions, and (except as provided in 
subsection (7) of this section), no others: 


(I) Establishing or providing for the establishment of 
production research, marketing research and development 
projects designed to assist, improve, or promote the 
marketing, distribution, and consumption or efficient 
production of any such commodity or product, the expense of 
such projects to be paid from funds collected pursuant to the 
marketing order: Provided, that with respect to orders 
applicable to almonds . . . , such projects may provide for 
crediting the pro rata expense assessment obligations of a 
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handler with all or any portion of his direct expenditures for 
such marketing promotion including paid advertising as may 
be authorized by the order .... 


However, Section 608c(10), enacted in 1935 as part of P.L. No. 320, 49 
Stat. 750, 758, provides in pertinent part that "[nJo order shall be issued under 
this chapter prohibiting, regulating, or restricting the advertising of any 
commodity or product covered thereof, nor shall any marketing agreement 
contain any provision prohibiting, regulating, or restricting the advertising of 
any commodity or product covered by such marketing agreement." 

The ALJ agreed with plaintiffs that the regulation conflicted with the 
statute. The ALJ, however, was reversed by the Judicial Officer. 

In the court’s opinion, the Judicial Officer is correct. The creditable 
advertising regulations do not regulate the handler’s advertising but only the 
handler’s ability to receive credit for the advertising against the assessment. 
In other words, the handler is otherwise free to advertise in any manner they 
[sic] choose. 

Plaintiffs’ premise that handlers are entitled to receive credit for all of 
their advertising expenditures is not supported by the AMAA. The AMAA 
itself provides undisputed authority that handlers may be assessed without 
providing an opportunity for a credit. Moreover, the Almond Marketing 
Order did not provide for an advertising credit from 1950 to 1970. Finally, 
when Congress provided that advertising expenditures could be credited 
against annual expenditures, there was no guarantee that every handler would 
be able to reduce his assessment by the full amount of the allowable credit. 

Furthermore, the Department’s interpretation of Congressional intent as 
expressed in the creditable advertising regulations is reasonable given that 
Congress was aware of the prohibition in Section 608c(10) against regulating 
advertising when Congress amended the AMAA to enact Section 608c(6)(I) 
to permit creditable advertising. As the Department contends, if the statutory 
prohibition on the regulation of advertising is construed to mean that no 
guidelines or conditions may be established for the receipt of advertising 
credit, Congress’ intent in establishing the creditable advertising program for 
almonds that such credits be available only for advertisements likely to benefit 
the industry would be frustrated. A court must presume that Congress acts 
with deliberation, rather than by inadvertence, when it drafts a statute. United 
States v. Motamedi, 767 F. 1403, 1406 (9th Cir. 1985). Where two statutes are 
“capable of co-existence, it is the duty of the courts, absent a clearly expressed 
congressional intention to the contrary, to regard each as effective." 
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1018 (1984). 
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2. First Amendment. 


The ALJ and the Judicial Officer identically ruled that the creditable 

advertising regulations do no violate plaintiffs’ First Amendment rights. 
The court concurs with these opinions. 

The court concludes that the creditable advertising assessments do not 
implicate First Amendment rights because plaintiffs are not "compelled" to 
advertise. Section 608c(6)(I) authorizes marketing orders to provide for 
“production research [and] marketing research sand development projects," 
including "projects . . . provid{ing] for crediting the pro rata expense 
assessment obligations of a handler with all or any portion of his direct 
expenditures for such marketing promotion including paid advertising as may 
be authorized by the order ... .". The Almond Marketing Order contains 
regulations, duly promulgated through formal on-the-record rulemaking, which 
authorize the Almond Board to establish market development projects 
including paid advertising, 7 C.F.R. § 981.14, to credit a portion of a handler’s 
direct expenditures for market promotion, including paid advertising, for the 
sale of almonds, and to prescribe appropriate rules and regulations as are 
necessary to effectively regulate the crediting of the pro rata expense 
assessment of handlers, 7 C.F.R. § 981.41(c). The regulations do not permit 
plaintiffs to receive a credit against their annual assessment unless their 
advertising complies with the regulations regarding creditable advertising, but 


do not compel plaintiffs to participate in the advertising they wish without 
interference with the Almond Board. As the Department argues, however, 
the Board is not obligated to subsidize any and all advertising that plaintiffs 
choose to engage in. 


C. Unlawful Delegation of Judicial or Legislative Authority. 


Plaintiffs argue that 7 C.F.R. § 981.441, as applied, constitutes a denial of 
due process and an unlawful delegation of authority because it permits the 
Almond Board, made up of plaintiffs’ competitors, to decide what constitutes 
creditable advertising under the terms of the Marketing Order. 

The non-delegation doctrine has its roots in the separation of powers 
principle underlying our tripartite system of government. "[T]he integrity and 
maintenance of the system of government ordained by the Constitution" 
preclude Congress from delegating its legislative power to either the Executive 
or Judicial Branches. Field v. Clark, 143 U.S. 649, 692 (1892). In Mistretta v. 
United States, 468 U.S. 361, 371-373 (1989), the Supreme Court reiterated: 


We also have recognized, however, that the separation-of-powers 
principle, and the nondelegation doctrine in particular, do not prevent 
Congress from obtaining the assistance of its coordinate Branches. In 
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a passage now enshrined in our jurisprudence, Chief Justice Taft, 
writing for the Court, explained our approach of such cooperative 
ventures: ‘In determining what [Congress] may do in seeking assistance 
from another branch, the extent and character of that assistance must 
be fixed according to common sense and the inherent necessities of the 
government coordination.’ . . . So long as Congress ‘shall lay down by 
legislative act an intelligible principle to which the person or body 
authorized to [exercise the delegated authority] is directed to conform, 
such legislative action is not a forbidden delegation of legislative 
power.’.... 


Applying this ‘intelligible principle’ test to congressional delegations, 
our jurisprudence has been driven by a practical understanding that in 
our increasingly complex society, replete with ever changing and more 
technical problems, Congress simply cannot do its job absent an ability 
to delegate power under general directives . .. Accordingly, this Court 
has deemed it ‘constitutionally sufficient if Congress clearly delineates 
the general policy, the public agency which is to apply it, and the 
boundaries of this delegated authority.’ 


As noted in National Federation of Federal Employees v. United States, 905 
F.2d 400, 404 (D.C. Cir. 1990), the "intelligible principle" test has not been a 


tough one. The Supreme Court has not invalidated legislation on non- 
delegation grounds in over fifty years. Moreover, "[o]nly the most extravagant 
delegations of authority, those providing no standards to constrain 
administrative discretion, have been condemned by the Supreme Court as 
unconstitutional.". Humphrey v. Baker, 848 F.2d 211, 217 (D.D. Cir.), cert. 
denied, 488 U.S. 966 (1988). 

Plaintiffs refer the court to Carter v. Carter Coal Company, 298 U.S. 238, 
311 (1938). In Carter, the Supreme Court addressed the constitutionality of 
a provision of the Bituminous Coal Conservation Act of 1935. However, as 
noted in Wileman Bros. v. Elliott, Inc. v. Giannini, 909 F.2d 332, 337 n.9 (9th 
Cir. 1990), the bar of delegation of "law-making" to competitors expressed in 
Carter has not been applied in modern cases. See Sunshine Anthracite Coal 
Co. v. Adkins, 310 U.S. 381, 399 (1940); United States v. Frame, 885 F.2d 1119, 
1128-1129 (3d Cir. 1989), cert. denied, 493 U.S. 1094 (1990); Chiglades Farm, 
Ltd. v. Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973), cert. denied, 417 U.S. 968 
(1974). 

The Almond Marketing Order’s advertising regulations do not constitute 
an unconstitutional delegation under Carter or other standards articulated by 
the Supreme Court. The Almond Board staff makes the initial determination 
as to whether a proposed advertisement is creditable in accordance with 
regulations set forth in 7 C.F.R. § 981.441. These regulations were adopted 
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pursuant to formal rule-making procedures. A determination that a particular 
advertisement is not creditable under the regulations may be appealed to the 
Public Relations and Advertising Committee of the Almond Board, then to 
the Almond Board, and finally, to the Secretary. 

Plaintiffs attempt to argue around this sequence of events by arguing that 
an advertisement that is approved for credit is not reviewed by the Secretary. 
However, this is a distinction without relevance to the issue before the court. 
If an advertisement has been approved for credit, it was so approved because 
it complied with the regulation, a regulation that was promulgated by the 
Secretary through the formal rulemaking process. 

Plaintiffs further argue that the fact of the administrative appeal remedy 
is beside the point because the appeal may take many years. In so arguing, 
plaintiffs refer the court to Freedman v. Maryland, 380 U.S. 51, 56-57 (1965). 
Freedman has nothing to do with the unconstitutional delegation issue raised 
by plaintiffs. Freedman holds that a noncriminal process requiring prior 
submission of a film to a censor avoids violation of the First Amendment 
freedom of expression only with procedural safeguards designed to eliminate 
the dangers of censorship. 

Therefore, the court concludes that the creditable advertising regulations 
do not constitute an unlawful delegation of authority as argued by plaintiffs. 
There is sufficient oversight available under the law to withstand this 
constitutional challenge. 


Accordingly, it is ordered that plaintiffs Motion for Summary Judgment 
is denied. It is further ordered that defendant’s Motion for Summary 
Judgment is granted. It is further ordered that the decision of the United 
States Secretary of Agriculture is affirmed in its entirety as set forth herein. 

Judgment for defendant to be entered. 


CAL-ALMOND, INC., GOURMET PACKING COMPANY, INC. and GOLD 
HILLS NUT COMPANY, INC., Plaintiffs v. UNITED STATES 
DEPARTMENT OF AGRICULTURE and the UNITED STATES OF 
AMERICA, Defendants. 

No. CV-F-91-123-REC. 

Decided June 3, 1992. 


Standard of Review - Reserve rule - Retroactivity - Arbitrary and capricious standard - 
Substantial basis and purpose - DR 1512-1 - USDA Compliance non-reviewable - Geographic 
restrictions on reserve storage - Restrictions against future sales contracts. 


The District Court upheld the Departmental decision in Cal-Almond I, 50 Agric. Dec. 183 (1991). 
Although the reserve rule is fully retroactive, it is authorized by the language of the AMAA and 
the statute’s policy to equitably apportion the burden of maintaining parity prices among 
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handlers. The Secretary has the ability to promulgate regulations throughout the crop year 
having effect upon the entire crop year. The final rule setting forth the reserve requirements for 
the 1988-1989 crop year was not arbitrary and capricious. Delay in issuing the reserve rule did 
not in itself make the rule arbitrary and capricious. The rational connection between the facts 
found by the Secretary and the decision to impose a reserve show that the reserve rule was not 
arbitrary and capricious. The Secretary’s statement addressed comments and outlined the facts 
upon which the reserve decision was based, including the economic impact of a reserve, the size 
of the crop, and the effect of a reserve on an oversupplied market. The Secretary’s decision to 
impose the reserve was supported by a statement of substantial basis and purpose. USDA’s 
compliance with internal regulation DR 1512-1 is not judicially reviewable because the directive 
explicitly provides for non-reviewability. The restriction on the location of almond reserves is 
an interpretive rather than a substantive rule, and therefore not subject to the procedural 
requirements of the APA. The ability to restrict the place of storage is a necessary adjunct to 
the Board’s inspection, enforcement and administrative activities authorized by the sections of 
the Marketing Order granting the Board power to investigate violations of reserve obligations. 
The restrictions against future sales contracts are interpretive rules, not subject to the procedural 
requirements of the APA, and deserving of substantial deference. The restrictions are supported 
by the sections of the Marketing Order which prohibit the handling of reserve almonds. 


Robert E. Coyle, United States District Judge. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA 


ORDER AFFIRMING THE DECISION OF THE 
SECRETARY OF THE DEPARTMENT OF AGRICULTURE 


On November 12, 1991, the court heard the parties’ cross-motions for 
summary judgment. More accurately, these motions constitute an appeal from 
an administrative decision. Upon due consideration of the written and oral 
arguments of the parties, the court now enters its order affirming the decision 
of the Secretary of the Department of Agriculture as set forth herein. 

Plaintiffs Cal-Almond, Inc., Gourmet Packing Company, Inc. and Gold 
Hills Nut Company, Inc. have filed a First Amended Complaint for Review 
of Agency Action under 7 U.S.C. § 608c(15)(B), Mandamus, Declaratory 
Relief and Reimbursement of Assessments. By this First Amended Complaint 
plaintiffs seek review by this court of the final administrative action of the 
Secretary of Agriculture pursuant to the Agricultural Marketing Agreement 
of 1937 (hereinafter referred to as the AMAA), 7 U.S.C. § 601 et seq.’ 


‘On June 4, 1991, the government moved to dismiss certain allegations of plaintiffs’ 
complaint on jurisdictional grounds, and on July 25, 1991, this court granted the government’s 
motion with regard to: (1) plaintiffs’ Sth Amendment takings argument and request for damages 
under the AMAA; and (2) plaintiffs’ allegations concerning the 1990-91 crop year. On May 15, 
1992, the parties stipulated to the dismissal of specified allegations of the First Amended 
Complaint pertaining to the takings claim. In addition, the parties stipulated that all allegations 
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A. Standard of Review 


As noted above, plaintiffs seek review pursuant to 7 U.S.C. § 608c(15), 
which involves petitions by handlers for modification of a Marketing Order or 
an exemption therefrom. Section 608c(15)(A) of the AMAA provides that the 
handler must first petition the Secretary and be given an opportunity for a 
hearing. "After such hearing, the Secretary shall make a ruling upon the 
prayer of the petition which shall be final, if in accordance with law." Section 
608c(15)(A). Section 608c(15)(B) proviews for review by the appropriate 
district court of the Secretary’s ruling. “If the court determines that such 
ruling is not in accordance with law, it shall remand such proceedings to the 
Secretary with direction either (1) to make such ruling as the court shall 
determine to be in accordance with law, or (2) to take such further 
proceedings as, in its opinion, the law requires." Section 608c(15)(B). 

The scope of review of the Secretary's administrative decision turns on 
whether the question at issue is one of law or fact. Questions of law are 
reviewed de novo. 5 U.S.C. 706; Desir v. Ilchert, 840 F.2d 723, 726 (9th Cir. 
1988). Review of questions of fact requires “substantial inquiry . . . a 
thorough, probing, in-depth review." Citizens to Preserve Overton Park v. 
Volpe, 401 U.S. 402, 415 (1971). Such review includes a preliminary 
determination of whether or not the Secretary acted within the scope of his 
authority. 5 U.S.C. 706(2)(C); Overton Park, 401 U.S. at 415. Consideration 
then turns to whether the act was arbitrary and capricious, an abuse of 
discretion, or otherwise not in accordance with law. 5 U.S.C. § 706(2)(A). 
"To make this finding courts must consider whether the decision was based on 
a consideration of the relevant factors and whether there has been a clear 
error of judgment. Although this inquiry into the facts is to be searching and 
careful, the ultimate standard of review is a narrow one." Overton Park, 401 
US. at 416. In certain situations the reviewing court may be called upon to 
determine whether or not substantial evidence supports the Secretary's 
findings. 5 U.S.C. § 706(2)(E); Overton Park, 401 U.S. at 414. Substantial 
evidence is "such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Richardson v. Perales, 402 U.S. 389, 401 
(1971) quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). 
Last, the reviewing court must inquire as to whether the Secretary’s action 
followed necessary procedural requirements. 5 U.S.C. § 706(2)(d); Overton 
Park, 401 U.S. at 417. 

It should be noted that where, as here, the Secretary and the ALJ disagree 
the standard of review does not change. The ALJ’s findings are simply part 


in the First Amended Complaint relating to the legitimacy of almond reserves for the 1988-1989 
crop year specified in the stipulation are dismissed with respect to Gold Hills Nut Co., Inc. 





88 AGRICULTURAL MARKETING AGREEMENT ACT 


of the record to be weighed against other evidence supporting the agency. 
Stamper v. Secretary of Agriculture, 722 F.2d 1483, 1486 (9th Cir. 1984). 

Finally, it is important to keep in mind that the desirability of the 
challenged Marketing Order or of an obligation imposed thereunder is not a 
question before the court on review. The only question at issue here is the 
validity of the actions taken by defendant pursuant to the Marketing Order, 
the AMAA and/or the APA. See e.g., Lewes Dairy, Inc. v. Freeman, 401 F.2d 
308, 319 (3d Cir.) cert. denied, 394 U.S. 929 (1969). 


B. Was the Final Reserve Rule Invalid as Restroactive? 


In the administrative proceeding plaintiffs argued, and the ALJ agreed,that 
the 25% reserve rule was invalid as retroactive. The JO reversed the ALJ on 
this issue, and adopted verbatim the reasoning set forth in the government’s 
petition on appeal. Specifically, the JO’s adoptive decision stated, 


[the] rule operates prospectively, and was not promulgated in violation 
of the APA or the [AMAA]. 


. . . This rule setting forth the procedure for the establishment of a 
reserve operates prospectively only. 


. . . No handler was legally obligated to withhold from handling a 
reserve percentage before a reserve percentage rule was promulgated. 
Therefore, neither the rule establishing the procedure for determining 
the reserve percentage, nor the actual rule establishing a reserve 
percentage, is unlawfully retroactive . . . 


. .. The [AMAA] gives abundant authority to the Secretary to issue 
rules that maintain orderly marketing conditions, and states that it is 
the policy of Congress to allow the Secretary discretion to promulgate 
regulations to effectuate this purpose. Pursuant to this authority, the 
Secretary has established a scheme that will control harmful market 
fluctuations in the California almond industry by the restriction of the 
handling of almonds at certain times. Therefore, the reserve program 
is not in violation of the [AMAA]. 


Additionally, the reserve rules are not in violation of the APA . . . this 
rule did not alter the past legal consequences of past actions, and 
therefore it was not illegally restroactive. 
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. . . [T]he fact that a regulation imposes a future liability on past 
actions does not render it retroactive. The reserve rule does not 
regulate past activity. Instead, it establishes a prospective reserve 
requirement using all almonds handled in the crop year in the 
calculation. In simplest terms, no handler would be retroactively held 
liable for failure to maintain the 25% reserve during the 1988-89 season 
before the reserve requirement was made effective . . . 


As established in the rulemaking proceeding establishing the reserve 
provisions of the Order, it is necessary for this rule to consider all 
almonds handled during the crop year in order to further congressional 
policy, and impose restrictions on all handlers equally. Thus, the 
reserve rule was not unlawfully retroactive. To the extent that it has 
retroactive tendancies . . . it is clearly authorized by and is not in 
violation of the [AMAA]. 


Because the JO’s decision rested on a legal conclusion this court reviews 
the issue de novo. 

Plaintiffs contend that the reserve is a classic retroactive rule because it 
penalizes conduct that was not unlawful at the time the conduct occurred. 
According to plaintiffs, Congress, in enacting the AMAA, intended for the 
Secretary to impose reserves for orderly marketing and supply management, 
but Congress did not intend for the Secretary to promulgate retroactive rules. 
Citing Bowen v. Georgetown Univ. Hospital, 488 U.S. 204 (1988), plaintiffs 
argue that absent a Congressional grant of power to promulgate retroactive 
rules, the reserve rule is invalid. 

In Bowen the Supreme Court addressed the issue of retroactive rulemaking 
in the Medicare context. Holding a rule of the Secretary of Health and 
Human Services invalid as retroactive, the Bowen court determined that 
although the Medicare Act provides for some form of retroactive action to 
make corrective adjustments in reimbursements made under the Acct, it does 
not provide the power for retroactive rulemaking. So holding, the court 
stated, 


[i]t is axiomatic that an administrative agency’s power to promulgate 
legislative regulations is limited to the authority delegated by Congress. 
In determining the validity of the Secretary’s retroactive cost-limit rule, 
the threshold question is whether the Medicare Act authorizes 
retroactive rulemaking. 


Retroactivity is not favored in the law. Thus, congressional enactments 
and administrative rules will not be construed to have retroactive effect 
unless their language requires this result . . . By the same principle, a 
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statutory grant of legislative rulemaking authority will not, as a general 
matter, be understood to encompass the power to promulgate 
retroactive rules unless that power is conveyed by Congress in express 
terms . . . Even where some substantial justification for retroactive 
rulemaking is presented, courts should be reluctant to find such 
authority absent an express statutory grant. 


488 U.S. at 208-209. 


Not surprisingly, the government contends that the reserve rule is not 
impermissibly retroactive, and to the extent that it exhibits retroactive 
characteristics it is merely secondarily retroactive. A secondarily retroactive 
rule is defined as a one with exclusively future effect which affects’ past 
transactions. Bowen, 488 U.S. at 219-20 (Scalia, J., concurring)? The 
government interprets Bowen as permitting secondarily retroactive rules 
where, as here, the rule is reasonable. As the government describes it, the 
reserve requirement did not suddenly require that handlers have sold no more 
than 75% of their almond receipts. Instead, it obligated handlers to deliver 
to the Board, or account to the Board for, a quantity of almonds equal to 25% 
of the volume which they had handled that year. The rule did not require that 
the reserve almonds be drawn from those received during the year. Thus, 
even if a handler had sold all of his crop, no penalty would be imposed unless 
he failed to fulfil his reserve requirement on the open market. 

The court agrees with plaintiffs that the reserve rule is retroactive. As 
Justice Scalia’s trust example makes clear (supra, n.8), a rule is retroactive if, 
for example, it makes completed past conduct, such as receiving trust income 
without paying taxes thereon, illegal or punishable by, for example, requiring 
that back taxes be paid on previously received trust income. On the other 
hand, a rule is secondarily retroactive if it, from "X" point in time, changes the 
legal consequences of that same conduct, receiving trust income, if completed 
in the future, while affecting the past conduct, making the trust less desirable 


*It is important to note the definitions of effect and affect. Webster’s Third New 
International Dictionary defines effect as "something that is produced by an agent or cause 
. .. a resultant condition” and affect as "to produce a material influence upon or alteration in.” 


*Justice Scalia gives the following example of secondary retroactivity. The Treasury 
Department might decide that, for purposes of assessing future income tax liability, trust income 
which was previously nontaxable will be taxable. In such a situation, the tax regulation does not 
alter the past legal consequences of receiving trust income; back taxes are not imposed. Instead, 
the regulation creates a different future effect of receiving trust income, i.e., tax liability on the 
receipt of trust income in the future, and affects the past desirability of the trust. 
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tax-wise, but without making it illegal or punishable. And, of course, a rule 
is not retroactive if it has no impact on past conduct. 

Plugging the reserve rule into Justice Scalia’s example, it is clear that the 
tule is fully retroactive. To avoid being penalized, the handler who sold 100% 
of his almonds must produce a 25% reserve, i.e., pay back taxes. The reserve 
cannot be said to be merely secondarily retroactive because it affects the legal 
consequences of past conduct in that such conduct is penalized. The reserve 
does not just affect the desirability of continuing that conduct in the future. 

Having determined that the rule is fully retroactive the court now turns to 
the issue of whether or not Congress intended for the Secretary to promulgate 
rules retroactively. As noted, plaintiffs argue that Congress did not have such 
an intent. However, a careful reading of § 608c(6)(C) of the AMAA causes 
the court to disagree. Section 608c(6)(C) provides, 


[i]n the case of the agricultural commodities and the products thereof 
... orders issued pursuant to this section shall contain one or more of 
the following terms... 

(C) Allotting, or providing methods for allotting, the amount of 
any such commodity . . . which each handler may market in or 
transport to any or all markets in the current of interstate or 
foreign commerce or so as directly to burden, obstruct, or 
affect interstate or foreign commerce in such commodity or 
product thereof, under a uniform rule based upon the amounts 
which each such handler has available for current shipment, or 
upon the amounts shipped by each such handler in such prior 
period as the Secretary determines to be representative, or both, 
to the end that the total quantity of such commodity or product 
... to be marketed in or transported to any or all markets in 
the current of interstate or foreign commerce or so as directly 
to burden, obstruct, or affect interstate or foreign commerce 
in such commodity or product thereof, during any specified 
period or periods shall be equitably apportioned among all of 
the handlers thereof. 


(Emphasis added). Plaintiffs argue that the phrase "in such prior period as 
the Secretary determines to be representative" means that the Secretary may 
consider the amount shipped during the year to determine the reserve 
percentage to impose cn the almonds that a handler has available for current 
shipment. According to plaintiffs, this amount cannot include almonds already 
shipped. 

The court disagrees with plaintiffs’ interpretation because it is not 
supported by the plain language of the statute. Section 608c(6)(C) expressly 
states that a reserve requirement may be based on the amount each handler 
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has available or upon the amount previously shipped by each handler or both. 
It is evident that Congress intended that the Secretary be able to impose a 
reserve which encompasses all almonds handled during the crop year in 
question. Given the continuous manner in which almond handlers receive and 
ship almonds throughout the crop year, § 608c(6)(C) necessarily operates 
retroactively to some extent. Plaintiffs have argued that Bowen requires 
Congressional intent that a reserve rule may operate retroactively to be 
evident from the language of the statute. The court agrees. See Kaiser 
Aluminum & Chemical Corp. v. Bonjorno, 494 U.S. 827 (1990) (wherein the 
Supreme Court, noting the tension between its statement in Bowen that 
"[rjetroactivity is not favored in the law . . . congressional enactments and 
administrative rules will not be construed to have retroactive effect unless 
their language requires this result," and the principle set forth in Bradley v. 
Richmond School Board, 416 U.S. 696 (1974), that a court must apply newly 
promulgated laws retroactively to pending cases, simply stated that under 
either view, "where congressional intent is clear, it governs." 494 U.S. at 853- 
854). However, an explicit statement that rules promulgated pursuant to this 
statute may operate retroactively is not necessary in order to discern 
Congressional intent. Congressional intent may be evident without being 
expressly stated. What is important is that the intent be clear, and it is clear 
here. 

The reasoning underlying the intent that the reserve operate retroactively 
is reflected in the policy of the AMAA. The declared policy of the AMAA 
is to establish and maintain orderly marketing conditions for agricultural 
commodities as will provide parity prices to farmers, protect the interests of 
the consumer by maintaining parity prices, establish and maintain the orderly 
flow of agricultural commodities and avoid unreasonable fluctuations in supply 
and price, and continue for the remainder of a marketing season any 
regulation which tends to avoid the disruption of the orderly marketing of any 
commodity, provided the regulation was initiated during such marketing 
season on the basis of need to effectuate the aforestated policy. 7 U.S.C. § 
602. Section 608c(6)(C) concerns the process for defining the amount of 
commodity upon which the reserve will be based with the purpose of ensuring 
that the total quantity of such commodity to be marketed during any specified 
period will be equitably apportioned among all! handlers. The goal of the 
AMAA is accomplished by allowing the Secretary to promulgate a uniform 
rule based on the amount of almonds each handler has currently available 
and/or the amounts previously handled. If the reserve obligation were 
imposed only on the amount of almonds currently available for shipment 
without regard to the amount each had previously received and shipped as 
plaintiffs argue, handlers would be subject to disparate, inequitable 
obligations. This practice would frustrate the policy of the AMAA of having 
the burden of maintaining parity prices apportioned equally among all 
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handlers, and would create artificial and destabilizing market incentives on the 
part of handlers to receive and process almonds as early in the crop year as 
possible in order to avoid the reserve requirement, therefore adversely 
affecting the interests of the consumer in maintaining parity prices and the 
orderly flow of almonds. 

That Congress intended the Secretary to be able to promulgate regulations 
at any time during the crop year and for those regulations to have an effect 
upon the entire crop year is further evidenced by the fact that the Secretary 
has the ability to release almonds held in reserve. As provided in 7 C.F.R. § 
981.59(a), "[u]pon any increase in the salable percentage and corresponding 
decrease in the reserve percentage, the reserve obligation of each handler for 
the entire crop year to the effective date of such action shall be computed in 
accordance with such revised salable and reserve percentages." In decreasing 
reserve percentages, the Secretary takes into account all of the almonds 
previously received and shipped by handlers in the same retroactive manner 
that the initial reserve requirement was imposed, “the restoration to the 
salable quantities of the respective handlers shall be pro rata on the basis of 
certified kernel weight poundage of reserve contributed by said handlers 
during the crop year to the date of increase of the salable percentage .. ."_7 
C.F.R. § 981.59(b). 

Having determined that the reserve rule is retroactive and that the AMAA 
allows reserve rules to operate retroactively, plaintiffs’ contention that the 
timing of the rule was unreasonable or unduly burdensome is beside the point. 
Congress intended that reserve rules operate retroactively to some extent. 
Consequently, the Secretary's promulgation of the retroactively operating 
reserve rule is valid as within parameters set by Congress. While the court 
understands plaintiffs’ frustration with this state of affairs, it is the nature of 
the beast, so to speak, that handlers will not conclusively know their reserve 
obligation, if any, until sometime after the season has begun. This court has 
no power to change the fundamental manner in which this system is 
structured. The almond marketing system was created by Congress and the 
route to change lies with that same governmental body. Similarly, the route 
to changing or terminating a marketing order lies with the Secretary, 7 U.S.C. 
§ 608c(16)(A), Cal-Almond, Inc. v. United States Department of Agriculture, 
No. 90-16343 at 3096 (9th Cir. March 30, 1992), or by a vote of the almond 
growers. 7 U.S.C. § 608C(16)(B); Cal-Almond, Inc., at 3102. 


C. Was the Reserve Rule Arbitrary and Capricious? 


In determining whether an act was arbitrary and capricious a reviewing 
court must make a searching and careful inquiry into the facts, but the 
ultimate standard of review is a narrow one. The court must attempt to 
determine the connection between the facts relied upon by the agency and the 
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determination made. 

Plaintiffs argue that the final rule issued by the Secretary setting forth the 
reserve requirements for the 1988-89 crop year was arbitrary and capricious 
and therefore in violation of the APA. The essence of plaintiffs’ argument is 
that the time gap between the Board’s recommendation of the 25% reserve 
rule in July, 1988, and the Secretary’s issuance of the final rule in January, 
1989, makes the rule arbitrary and capricious. Included within this argument 
is the additional contention that the final reserve rule is arbitrary and 
capricious because, due to the lag between the time the reserve was 
recommended and the time when the reserve rule issued, the information 
upon which the Secretary relied in issuing the rule had become stale. 

As plaintiffs point out, when the Marketing Order was instituted in 1950 
the Secretary noted the desirability of having the crop year begin a sufficient 
time prior to the beginning of harvests in order to permit the preparation and 
issuance of appropriate regulations to govern the handling of the coming crop. 
The Secretary recommended that the crop year begin July 1st. The Secretary 
also recommended that the Board’s recommendation be made no later than 
August 1st, in recognition of the fact that handlers should know the reserve 
percentage before active trading begins. 7 C.F.R. § 981.49. Observing the 
importance of the considerations set forth by the Secretary in 1950, plaintiffs 
contend that the time lag in issuing the 1988-89 final reserve rule is necessarily 
arbitrary and capricious, especially since the Secretary did nothing during that 
time to attempt to maintain parity prices or to avoid unreasonable fluctuations 
in supplies. 

As for the substance of the final reserve rule, plaintiffs argue that the 
Secretary failed to mention what facts justified the 25% reserve after the 
season had smoothly progressed for six months without one. 

The government responds that it is industry practice to withhold for 
reserve the amount which the Board, recommends to the Secretary, and it is 
this practice which caused the seasons smooth progression during its first six 
months.‘ The "anomalous delay" in publishing the 1988-89 reserve rule did 
not undercut the basic assumption underlying the reserve, i.e., that it would 
be issued in accordance with the Board’s recommendation. As the Secretary 
explained upon imposition of the final rule in January, 1989, the reserve was 


“Plaintiffs deny that such an industry practice exists, and argue that since the purpose 
of the APA is to give the public a chance to comment on proposed rules and convince the 
Secretary not to issue "bad" rules, handlers were not obligated to anticipate the rule that the 
Secretary might eventually issue. To this the government responds that, "[n]otwithstanding the 
concerns the Secretary may have had in 1950, the almond industry today does not suffer from 
any economic uncertainty in those rare instances where the reserve requirement is not formally 
promulgated before the most active trading begins." 
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necessary to maintain such orderly marketing conditions, 


If the reserve were zero and all available California almonds were 
sellable, almond prices, in a market which already has enougk supplies 
on hand, would be expected to drop in both domestic and foreign 
markets. Thus, the Board’s recommendation for a 25% reserve is 
designed to effectuate the purposes of the Act by avoiding 
unreasonable fluctuations in supplies and prices. 


The government asserts that the fact that the final reserve rule did not issue 
until January does not diminish the logical force of the Secretary’s rationale, 
stating, 


[t]he Secretary could not, as plaintiffs suggest, ignore the fact that the 
orderly marketing conditions which prevailed form the beginning of the 
crop year to January were only the result of almond handlers 
withholding surplus almonds in anticipation of a reserve requirement. 
The relevant industry conditions had not changed from the time that 
the Almond Board made its reserve recommendation -- the supply of 
almonds still far exceeded the demand, thereby justifying a reserve 
requirement for that year. 


The court finds the delay in issuing the reserve rule unfortunate but not 
arbitrary and capricious. Plaintiffs have not cited any authority for the 
proposition that an otherwise valid rule becomes invalid because the issuance 
of the rule is delayed. Furthermore, whether or not the delayed issuance of 
the rule was allegedly arbitrary and capricious is solely a minor, collateral 
matter to the much more important question of whether or not the content 
of the rule was arbitrary and capricious. In Motor Veh. Mfrs. Assoc. v. State 
Farm Mut., 463 U.S. 29, 43 (1983), the Supreme Court determined that the 
scope of review under the arbitrary and capricious standard is basically limited 
to an inquiry into the reasons supporting issuance of the challenged rule. The 
court has read through the Secretary’s statement published simultaneously 
with the reserve rule which addressed comments received and outlined the 
facts upon which the decision to impose a reserve was based. The Secretary 
considered, inter alia, the economic impact of a reserve, the size of the crop, 
and the effect of a reserve on an oversupplied market, stating, 


[p]ursuant to requirements set forth in the Regulatory Flexibility Act 
(FRA), the Administrator of the Agricultural Marketing Service (AMS) 
has considered the economic impact of this action on small entities. 
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Total 1988 crop marketable production has been projected to be 556.8 
million kernel weight pounds - which would be the third largest crop 
in history. Total 1988-89 crop year supplies (1988 crop marketable 
production plus marketable production carried in from the 1987-88 
crop year) are projected at a record large 782.4 million kernel weight 
pounds - 11.3 percent larger than last year’s previous record supply of 
702.9 million kernel weight pounds. These projections are based on the 
most recent official almond crop estimate. Worldwide supplies for 
1988 are also expected to be a record high. Domestic and export trade 
demand for 1988-89 is estimated at 530 million kernel weight pounds. 


While this rule may restrict the amount of almonds which handlers may 
sell in normal domestic export markets, the salable and reserve 
percentages are needed to lessen the impact of the projected 
oversupply situation facing the industry and to promote stronger 
marketing conditions, thus avoiding unreasonable fluctuations in prices 
and supplies and improving grower returns . . . Also, the creation of a 
reserve from this year’s crop may add market stability to the 1989-90 
crop year by reserving 25 percent of this year’s production for shipment 
during the 1989-90 season in the event that 1989 production is 
inadequate to fill that season’s trade demand. 


The court finds that an obvious and rational connection between the facts 
found by the Secretary and the choice made with regard thereto exists. This 
is all that the Supreme Court requires. Motor Veh. Mfrs. Assoc., 463 US. at 
43. Accordingly, the court finds that the 1988-89 reserve rule was not 
arbitrary and capricious in any manner. 


retary Fail to Comply with th SDA’s Internal 
Regulations by Labeling the Reserve Rule "Non-Major"? 


Departmental Regulation 1512-1° (hereinafter "DR") is an internal agency 


‘DR 1512-1 provides in part, 


1. PURPOSE 

This directive is intended only to improve the internal management of the Department 
and is not intended to create any right or benefit, substantive or procedural, 
enforceable at law by a party against the Department, its agencies, its officers or 
employees or any other person. 
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regulation based on executive Order 12,291, 3 C.F.R. § 133-134°, (hereinafter 
"EO"). DR 1512-1 instructs the USDA to classify proposed actions as "major" 
or "non-major" in accordance with certain criteria contained in the EO, and 
which subjects “major” proposed actions to additional procedural 
requirements. 

In the administrative proceeding, plaintiffs challenged the USDA’s 
determination that the reserve rule was not "major" within the meaning of DR 
1512-1. The JO determined that the USDA’s compliance with the EO or with 
DR 1512-1 was not judicially reviewable, and that regardless of whether or not 
the agency closely follows the EO and/or DR 1512-1, the final reserve rule 
was not arbitrary and capricious because the USDA’s assessment of the effects 
of the reserve met the requirement of reasoned, nonarbitrary decisionmaking. 

As the court understands plaintiffs’ argument, plaintiffs assert that the 
USDA, having adopted DR 1521-1, was obligated to follow it, Service v. 
Dulles, 354 U.S. 363, 389 (1957), that the reserve rule is "major" as defined 
within DR 1512-1’, that it failed to follow DR 1512-1 in issuing the reserve 


2. DEFINITIONS 

"Major" regulations are those which are likely to result in one or more of the 

following: 

(1) An annual effect upon the economy of 100 million dollars or more; or 

(2) A major increase in the costs or prices for consumers; individual industries; 
Federal, State or local government agencies; or geographic regions; or 

(3) Significant adverse effects on competition, employment, investment, productivity, 
innovation or on the ability of the United States-based enterprises to compete 
with foreign-based enterprises in domestic or export markets. 


Section 9 of the EO provides, "[t]his Order is intended only to improve the internal 
management of the Federal government, and is not intended to create any right or benefit, 
substantive or procedural, enforceable at law by a party against the United States, its agencies, 
its officers or any person .. .” 


7According to plaintiffs, the price per pound of almonds between July 1988, and January 
1989, was stipulated to be over $1. The 25% reserve caused approximately 140 million pounds 
of almonds to be withheld from the market. Thus, argue plaintiffs, the reserve rule was "major" 
as it had an effect on the market of over $140 million. Because the rule was "major," the USDA 
was obligated to follow the procedures for issuing major rules as set forth in DR 1512-1. These 
procedures instruct the agency to do the following: (1) review a regulatory impact analysis; (2) 
prepare a memorandum of law showing that the major regulation is within the authority of the 
agency; (3) draft alternative regulations; (4) review and clear major regulatory actions and impact 
analyses to assure consistency with program policy, etc.; (5) submit to evaluative review in 
connection with information and recordkeeping requirements. 
The government disputes that the rule should have been classified as "major." The Secretary 
addressed the argument sct forth by plaintiffs, i.e., that the reserve would have an effect upon 
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rule because the agency failed to classify it as "major," and that this failure 
constituted arbitrary and capricious conduct which renders the reserve rules 
invalid. 

It is the government’s position that a private right of action to enforce the 
agency’s compliance with its internal regulations does not exist. The 
government argues that the plain language of DR 1521-1 (i.e., "this directive 
. . . is not intended to create any right or benefit, substantive or procedural, 
enforceable at law by a party against the United States [or] its agencies . . ."), 
contradicts plaintiffs’ interpretation, and that the DR does not provide a 
vehicle by which plaintiffs may challenge the reserve rule as arbitrary and 
capricious. 

Plaintiffs contend that DR 1512-1’s provision that it does not create any 
right or benefit enforceable by any party simply means that persons affected 
by the regulation cannot go to court prior to the issuance of the final rule and 
claim that the department is not following its own regulations. Upon issuance 
of a rule, however, the agency’s action can be challenged for non-compliance 
with the DR. Accordingly, plaintiffs assert that they are not claiming damage 
awards or a private right of action due to the USDA’s failure to follow DR 
1512-1. Instead, they are asserting that the Secretary’s failure to comply with 


the economy of $100 million or more, when he issued the final rule. According to the Secretary, 
such an argument equates the value of the reserve, 


to lost revenue. In actual practice, the reserve does not equal lost revenue, because such 
a calculation does not take into account expected improved returns from the 75 percent 
salable portion of the crop, or the returns received from the 25 percent of the crop 
which will be sold to low-value outlets or released to the salable category later in the 
season. In the event that some or all of the reserve is transferred to the salable category 
later in the season, there would not be a reduction of revenue received for the reserve, 
but improved returns would be anticipated for both the reserve and the initial salable 
percentage of 75 percent of the 1988-89 almond crop. Therefore, this action will not 
have an impact of $100,000,000 on the annual economy but is designed to prevent a 
negative impact on the almond industry due to oversupplied markets. 


Plaintiffs respond that, 


[ij preventing the sale of 139,000,000 pounds, admittedly worth well over 
$100,000,000.00, will improve grower returns to the point where the grower gets more 
net revenue off of selling 75% of his crop that he would selling 100% of his crop, 
necessarily, consumers are expending more than an additional $100,000,000.00 for those 
almonds than they would otherwise have to spend without a reserve, and actually more 
than the value of the 139,000,000 ponds of reserve almonds (worth in excess of 
$150,000,000.00), and that certainly has an affect (sic) on the economy of in excess of 
$100,000,000.00. 
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the agency’s internal regulations is evidence that the final reserve rule was 
arbitrary and capricious. Way of Life Television Network, Inc. v. FCC, 593 
F.2d 1356 (D.C. Cir. 1979) (an “agency’s failure to follow its own regulation 
is fatal to the deviant action"). 

The court agrees with the government that the USDA’s compliance or 
non-compliance with DR 1512-1 and/or EO 12,291 is not judicially reviewable. 
State of Michigan v. Thomas, 805 F.2d 176, 187 (6th Cir. 1986), supports this 
conclusion. In Thomas the Sixth Circuit determined that the plain language 
of EO 12,291 evinced the "clear and unequivocal intent that agency compliance 
with Executive Order No. 12,291 not be subject to judicial review." 
Consequently, DR 1521-1, which contains the same language as EO 12,291, 
is not a hook upon which plaintiffs can hang their challenge to the 
reasonableness of the final reserve rule. Therefore, whether or not the 
reserve rule was arbitrary and capricious cannot be determined by looking to 
the USDA’s compliance or non-compliance with DR 1512-1 in enacting it. 

Of course, as plaintiffs argue, there are cases which state, inter alia, that 
an agency’s failure to follow its internal regulations in promulgating a rule is 
"fatal to the deviant action." Way of Life Television Network, supra, 593 F.2d 
1356. See, Service v. Dulles, 354 U.S. 363, 389 (1957); and Simmons v. Block, 
782 F.2d 1545, 1549-50 (11th Cir. 1986). However, as the government points 
out, these cases are easily distinguished in that the internal regulations 
involved therein did not interpret an agency directive which explicitly provided 
for non-reviewability. Thomas, on the other hand, specifically interpreted EO 
12,291 and found an unequivocal intent that agency compliance not be subject 
to judicial review. Accordingly, the court finds that the USDA’s compliance 
with DR 1512-1 is not judicially reviewable and, consequently, that plaintiffs’ 
challenge to the final reserve rule on this basis must fail. The determination 
of the JO as to this matter is affirmed. 


E. Did the Reserve Rule Contain a Substantial Basis and Purpose? 


Plaintiffs argue that the Secretary’s imposition of the final reserve rule 
lacked a substantial basis and purpose, and list three general alleged defects 
with the Secretary’s decision. First, plaintiffs contend that the Secretary failed 
to show a rational connection between the facts found and the choice made, 
that, in fact, the Secretary merely rubber-stamped the Board’s 
recommendation, and that the imposition of the final reserve therefore 
constituted arbitrary and capricious conduct. 

Second, because the Secretary allegedly failed to make the connection 
between the facts and his decision, plaintiffs contend that his decision was not 
based on an independent economic analysis of trade demand. Plaintiffs admit 
that the APA does not require the Secretary to conduct an economic study 
before imposing a final rule, but argue that if the reason for the reserve was 
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based on economic conditions and considerations, the Secretary should have 
preformed an economic study. 

Last, plaintiffs assert that the Secretary failed to address comments 
submitted in opposition to the opposed rule, including those anticipating that 
almond demand would be higher than that contemplated by the reserve rule. 

The court understands plaintiffs’ position, but, having read the statement 
delivered by the Secretary at the time the final reserve rules issued, agrees 
with the government that the Secretary’s decision to impose the reserve was 
supported by a statement of substantial basis and purpose. National Soft 
Drink Assoc. v. Block, 721 F.2d 1348, 1354 (D.C. Cir. 1983) ("We do not weigh 
the evidence; we merely examine the record to see if there is evidence, which 
if accepted by the Secretary, supports the determination of the agency.") As 
the government points out, the statement of basis and purpose “need not be 
an exhaustive, detailed account of every aspect of the rulemaking proceedings; 
it is not meant to be the more elaborate document, complete with findings of 
fact and conclusions of law, that is required in an on-the-record rulemaking." 
Independent U.S. Tanker Owners Committee v. Dole, 809 F.2d 847, 852 (D.C. 
Cir.), cert. denied. sub nom. Atlantic Richfield Co. v. Independent U.S. Tanker 
Owners Committee, 484 U.S. 819 (1987). 

When the Secretary issued his final rule approving a 25% reserve, he 
explained the basis for the imposition of the reserve stating, 


[t]otal 1988 crop marketable production has been projected to be 556.8 
million kernel weight pounds -- which would be the third largest crop 
in history. Total 1988-89 crop supplies . . . are projected at a record 
large 782.4 million kernel weight pounds -- 11.3 percent larger than last 
year’s .. . Worldwide supplies for 1988 are also expected to be a 
record high. Domestic and export trade demand for 1988-89 is 
estimated at 550 million kernel weight pounds . . . [T]he salable and 
reserve percentages are needed to lessen that impact of the projected 
oversupply situation facing the industry and to promote stronger 
marketing conditions, thus avoiding unreasonable fluctuations in prices 
and supplies and improving grower returns. The reserve percentage is 
designed to reduce the oversupply situation in the industry in the 1988- 
89 crop year by holding off the market a percentage of the available 
almonds that could be added to an already fully supplied market. 


*Contrastingly, with reference to a statutory requirement which specifically obligates an 
agency to include in its statement of basis and purpose the methodology used in obtaining and 
analyzing data, the D.C. Circuit recently stated that such procedural requirements were "more 
stringent than those previously applicable under the Administrative Procedure Act." Union Oil 
Co. v. EPA, 821 F.2d 678, 682 (1987). 
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Thus, the Secretary made a connection between the facts and his decision. 
Plaintiffs’ contention that the Secretary merely rubber-stamped the Board’s 
recommendation is not factually supported. In any event, the AMAA 
contemplates a close working relationship between the Secretary and the 
Board. Block v. Community Nutrition Institute, 467 U.S. 340, 346 (1984). 

The Secretary also addressed comments presented in opposition to the 
reserve, stating, 


several commenters state that the price improvement gained by the 
reserve would have to be quite high in order to compensate for the 
holding of a reserve, because these commenters equate the reserve to 
losing 25% of their crop. In actual practice, the 25 percent reserve is 
not lost to the market. Commonly, a portion of the reserve, and in 
some cases, the entire reserve, is released to be freely salable later in 
the season, as the 18 percent reserve portion of the crop was released 
in the 1987-88 crop year. Such releases may occur once a portion of 
an annual corp has been marketed, and the danger of a seriously 
oversupplied market early in the marketing season, with consequent 
price reductions, has passed. 


Raising a similar concern, another commenter stated that in the event 
that the 25 percent reserve is not released later in the season or carried 
over into the next year, the Board should prepare an economic analysis 
to be certain that the improvement in grower and handler returns due 
to the holding of the 25 percent reserve would be sufficient to cover the 
reduction in revenue represented by selling the reserve into non- 
competitive outlets such as almond butter, oil, donations to educational 
or charitable organizations, etc. The Department anticipates that the 
Board will review economic conditions as the season progresses and 
will make recommendations to release reserve almonds as they are 
needed. 


Finally, such a study is not required by the APA. Moreover, the Secretary 
most definitely did take into consideration projections of the 1988-89 crop 
yield and market demand, both domestic and foreign, in reaching his decision 
that the imposition of a reserve rule was economically desirable. 
Furthermore, as quoted directly above, the Secretary stated that he anticipated 
that the Board would review economic conditions as the season progressed 
and make recommendation to release reserve almonds as needed. 

Accordingly, the court finds that the Secretary’s decision was supported by 
a statement of substantial basis and purpose and that such statement is 
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sufficient to withstand plaintiffs’ challenge. The determination of the JO as 
to this matter is affirmed. 


F. Was the Assessment Rule Invalid as Retroactive? 


Plaintiffs argue that the Secretary's budget and advertising assessment is 
invalidly retroactive as it applies to almonds received prior to the issuance of 
the final assessment rule. The court’s decision regarding this issue can be 
found in its Order Affirming the Decision of the Secretary of Agriculture filed 
in No. CV-F-91-064-REC. 


G. Do Either the AMAA or the Marketing Order Permit Assessments 
on Almonds Held in Reserve? 


Plaintiffs contend that neither the AMAA nor the Marketing Order permit 
the imposition of assessments on almonds held in reserve. The court’s decision 
regarding this issue can be found in its Order Affirming the Decision by the 
Secretary of Agriculture in No. CV-F-91-064-REC. 


H. Do Either the AMAA or the Marketing Order Require that Reserves 
be Held in California? 


The Almond Board has informed handlers that they may not store their 
reserve almonds outside of the state of California. 
7 C.F.R. 981.38 grants the Board the following powers: 


(a) To administer the provisions of this part in accordance with its 
terms; 

(b) To make rules and regulations to cffectuate the terms and 
provisions of this part; 

(c) To receive, investigate and report to the Secretary complaints of 
violations of this part; and 

(d) To recommend to the Secretary amendments to this part. 


(Emphasis added). 
To aid the Board in exercising its powers under §981.38, §981.70 provides, 


Each handler shall keep records which will clearly show the details of 
his receipts of almonds, withholdings, sales, shipments, inventories, 
reserve disposition, advertising and promotion activities, and other 
pertinent information in respect to his operations pursuant to the 
provisions of this part ... Each handler’s premises shall be accessible 
to authorized representatives of the Board and the Secretary for 
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examination and audit of the aforesaid records and for inspection and 
observation of almonds. The Board shall make such checks of almonds 
or audits of each handler’s records as it deems appropriate or are 
requested by the Secretary to insure that accurate information as required 
in this part is being furnished by handlers. 


(Emphasis added). 

In his decision, the JO determined that the foregoing sections grant the 
Almond Board the authority "to impose ancillary requirements which 
reasonably control the geographic scope of its oversight activities," and held 
that the Board acted reasonably and within the boundaries of its authority in 
requiring that reserve almonds be stored within California. 

Plaintiffs make three arguments in connection with this prohibition. First, 
they contend that neither the AMAA nor the Marketing Order preclude a 
handler from storing his almonds outside of California. Since plaintiffs export 
the majority of their almonds, they would like to be able to store reserve 
almonds in areas near their final destination, i.e., Germany, so that upon 
release they can make quick shipment to the buyer. Plaintiffs assert that 
storing almonds in Germany would not be a hardship’ or "neuter" the 
government’s investigatory powers because “there are USDA officials all 
around the country, including in foreign countries.’" 

Second, plaintiffs challenge the prohibition on vagueness and due process 
grounds. They acknowledge that an agency’s interpretive rules are entitled to 
deference, but argue that this prohibition is a substantive rule, not an 
interpretive rule. Plaintiffs argue that this “substantive” rule derived from the 
AMAA is both unconstitutionally vague and its enforcement constitutes a 
denial of due process because it does not give fair warning of the proscribed 
conduct. 

Third, plaintiffs contend that this "substantive" rule was not imposed in 
compliance with the APA, is ultra vires, and therefore void. 

The court is in complete agreement with the government’s assertion that 
the storage restriction is an interpretation of the part of the Marketing Order 
which requires handlers to ensure that their premises are accessible to 
authorized representatives of the Board of observation and examination. As 


*Plaintiffs offered to reimburse USDA officials for travel expenses. 


‘For example, plaintiffs point to the fact that USDA officials previously travelled to 
Europe to verify the fact that almonds meant to be made into almond butter were indeed being 
used for that purpose. 
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such, the restriction is not subject to the procedural requirements of the APA. 
5. U.S.C. 553(b)(a) and (d)(2)." 

Accordingly, the court finds that the restriction on the location of almond 
reserves is interpretive. The ability to restrict the place of storage for reserve 
almonds is a necessary adjunct to the Board’s inspection, enforcement and 
administrative activities. The court further finds that the restriction is 
supported by, inter alia, those sections of the Marketing Order which grant the 
Board power in investigate violations of reserve obligations. Plaintiffs’ 
challenge to that restriction therefore fails; the JO’s determination as to this 
matter is affirmed. 


I. Do Either the AMAA or the Marketing Order Prohibit Future Sales 
Contracts in Connection with Almonds Held in Reserve? 


The USDA has stated its position that a contract for the disposition of 
reserve almonds entered into before the release of the reserve constitutes a 
sale or consignment and is therefore an act of handling within the meaning of 
the Marketing Order. As noted, 7 C.F.R. 981.50 prohibits the handling of 
reserve almonds. The USDA determined that such future sales contracts are 
ptice-depressing and detrimental to the reserve program. 

In his decision, the JO made the following observations and 
determinations. 


Deference to agency expertise is especially appropriate when the 
regulations in question are components of intricate, highly technical 
regulatory programs, such as marketing orders. Agency interpretations 
of regulations implementing this type of program are to be upheld on 
review if they are reasonable. The AMS position on contracts for the 


"5 U.S.C. 553(b)(A) and (d)(2) provide, 


(b) General notice of proposed rule making shall be published in the 
Federal Register . . . 


Except when notice or hearing is required by statute, this subsection does not 
apply- 

(A) to interpretative rules, general statements of policy, or rules 

of agency origination, procedure, or practice .. . 
(d) The required publication or service of a substantive rule shall be made 
not less than 30 days before its effective date, except- 

(2) interpretative rules and statements of policy . . . 
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future sale of reserve almonds meets this standard. 


The formation of a contract for the future sale of almonds is 
reasonably viewed as placing those almonds into the channels of trade. 
The term "sale" can reasonably be read as including future sale. 
Moreover, commitments for future sale of storable agricultural 
commodities, such as almonds, are known to have substantial 
intertemporal effects on prices. The existence of these economic 
effects strongly supports the conclusion that contracts for future sales 
place reserve almonds into the channels of trade. 


Agency action is "presumed to be based on facts justifying the specific 
exercise of . .. delegated authority." Petitioners have not presented any 
evidence sufficient to overcome this presumption favoring the Agency’s 
position on contracts for futures sales of reserve almonds. Therefore, 
the Department’s position should stand. 


Plaintiffs set forth several arguments why the restriction on future sales 
contracts is invalid. As in their above argument, plaintiffs assert that this 
restriction is a substantive rule which was not passed in accordance with the 
APA. Plaintiffs also argue that the restriction would inhibit the ability of 
handlers and buyers to enter into contracts for the entire crop year because 
handlers will be unable to predict early in the season the size of a reserve, if 
any. Plaintiffs further assert that future sales contracts are not price- 
depressing. What would be price-depressing is prohibiting handlers from 
entering into future sales contracts and, upon release of the reserve, causing 
all handlers to scramble about in attempt to move their almonds at the same 
time. Last, plaintiffs contend that a handler does not put almonds into the 
channels of trade merely by entering into a future sales contract. 

In response the government characterizes plaintiffs’ argument as basically 
twofold: the restriction is invalid because the Secretary failed to follow APA 
promulgation procedures, and because it is unreasonable. First, the 
government argues that the Secretary's determination that future sales 
contracts for reserve almonds violates the AMAA’s prohibition on the 
placement of such almonds into channels of commerce is interpretive and 
therefore deserving of substantial deference. Plaintiffs do not overcome this 
presumption of validity by suggesting that future sales contracts are not 
undesirable because year-long contracts are commonly entered into between 
handlers and buyers. As the government states, such a suggestion misses the 
point, 


[a]s plaintiffs are well aware, a contract entered into prior to the 
beginning of the crop year wherein a buyer agrees to buy all or a 
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percentage of what the handlers will have available for shipment during 
the coming crop year does not implicate the reserve almonds. The 
future sales contracts prohibited by the Board deal specifically with the 
almonds that are being held in reserve. The Department interprets 
these contracts as acts of "handling" because there is a reasonable 
expectation that such future sales contracts might satisfy some of the 
demand that is only supposed to be satisfied by the salable percentage 
of almonds available for sale into competitive outlets. If futures sales 
contracts based on reserve almonds were allowed to satisfy some 
portion of the demand (including the demand for future supplies of 
almonds) which exists prior to the lifting of the reserve, then the 
effectiveness of the reserve as a device to maintain parity prices by 
restricting supply would be diminished. 


Second, in connection with plaintiffs’ contention that upon lifting the 
reserve, the sudden scramble of handlers to sell the released almonds would 
depress prices, the government responds that there is no evidence of this 
supposed effect. To the contrary, because the Secretary approves a lifting of 
the reserve requirement only when there is evidence that demand requires 
that additional almonds be placed on the market, prices upon release will not 
be depressed. 

As with the storage requirements discussed supra, the court finds the 
restriction against entering into future sales contracts interpretive and 
supported by, inter alia, those sections of the Marketing Order which prohibit 
the handling of reserve almonds. 7 C.F.R. 981.50. Accordingly, plaintiffs’ 
challenge to this restriction fails and the JO’s determination as to this matter 
is affirmed. 


J. Does the Administrative Process to Which Plaintiffs were Subject 
Constitute a Violation of Due Process? 


Plaintiffs argue that the lengthy administrative process to which they were 
subject without the availability of interim relief constitutes a denial of due 
process. The court’s decision regarding this issue can be found in its Order 
Affirming the Decision of the Secretary of Agriculture file in No. CV-F-91- 
064-REC. 

ACCORDINGLY, IT IS ORDERED that plaintiffs’ Motion for summary 
Judgment is denied. IT IS FURTHER ORDERED that defendant’s Motion 
for Summary Judgment is granted. IT IS FURTHER ORDERED that the 
decision of the Secretary of the United States Department of Agriculture is 
affirmed in its entirety as set forth herein above. 

JUDGMENT FOR DEFENDANT TO BE ENTERED. 
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KINNETT DAIRIES, INC., et al., Plaintiffs v. EDWARD MADIGAN, 
Secretary of Agriculture, et al., Defendants. 

Civil Action No. 89-106-COL. 

Decided: June 4, 1992. 


Milk marketing orders - Price adjustments - Adjustments not in accordance with law - Summary 
judgment - Damages - Interest. 


The District Court granted summary judgment to seven milk handlers who challenged the 
validity of price regulations imposed in 1984. The Court found that the challenged adjustments 
were not in accordance with law and awarded plaintiffs damages and interest. 


J. Robert Elliott, United States District Judge. 


UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 
COLUMBUS DIVISION 


MEMORANDUM AND ORDER ON MOTIONS 
FOR SUMMARY JUDGMENT 


Plaintiffs are seven milk processors (handlers) who operate, or during the 
relevant period of September 1984 through February 1985 operated, a total 
of thirteen milk plants in the states of Georgia, subject to certain federal milk 
pricing regulations known as Federal Milk Marketing Orders. This complaint 
is for review of regulated milk price adjustments, adopted by the Defendant 
Secretary in a hasty three week price-setting proceeding. 

The proponent of the contested price adjustments was Dairymen, Inc. 
("DI"), a producer cooperative association. DI is the largest cooperative and 
the largest single supplier of raw producer milk to handlers in the Southeast. 
The Secretary published notice of DI’s proposals only four days before the 
hearing was held and it is clear that DI later realized substantial financial gain 
as a result of the Secretary’s adoption of its proposals.’ 

Plaintiffs sought administrative review of the prior adjustments, which was 
protracted for three years, culminating in a predictable holding by the 
Secretary’s delegate that the Secretary’s price rules were lawful. The certified 


‘Some handlers who would be affected by the proposals received only one day’s notice 
of the hearing and complained that they had thereby been effectively deprived of any meaningful 
due process in that they had no opportunity to review thoroughly DI’s proposals or to present 
other proposals or to prepare testimony for the hearing or to request preparation of relevant 
Statistical information for the record. Of nine briefs and documents subsequently received by 
the Secretary, only one fully supported the proposed price adjustments, and that was the one 
filled by DI. 
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administrative records have been filed, albeit after two years additional delay 
by the agency. The Plaintiffs and the Defendants have filed their respective 
motions for summary judgment and summary judgment is therefore 
appropriate, Florida Fruit & Vegetable Ass’n v. Brock, 771 F.2d 1455, 1459 
(11th Cir. 1985). 

Plaintiffs seek recovery of $911,184.72, plus interest, in overcharges from 
the contested milk price rules. Specifically at issue are (1) a transportation 
credit price adjustment, and (2) a surcharge of 20¢ per cwt. assessed to all 
handlers to finance the projected regional cost of the transportation credits. 
Plaintiffs claim, inter alia, that the contested price adjustments were 
unauthorized by statute, for reasons set forth in Snyder v. Block, 760 F.2d 514 
(3d Cir. 1985), and as explained by subsequent efforts of the Secretary to 
amend the Agricultural Marketing Agreement Act ("AMAA"), 7 U.S.C. § 601 
et seq., to create new authority for precisely the type of price adjustments in 
question. 

The broad question presented to this Court is whether the contested 1984 
price regulations, or obligation imposed thereunder, are in accordance with 
law. 7 U.S.C. § 608c(15). 

Upon consideration of the parties’ motions for summary judgment and 
memoranda in support thereof and in opposition thereto, the Court hereby 
finds that the August 22, 1984, Decision of the Secretary, published at 49 Fed. 
Reg. 34028 (August 22, 1984), and the final rules adopting certain milk price 
surcharges and transportation credits, in administrative proceedings captioned 
Milk in the Upper Florida and Certain Other Marketing Areas, USDA 
Docket No. AOQ-356-A22, etc., are not in accordance with law. Accordingly, 
it is hereby ordered that: 


(1) The motion of Plaintiffs, Kinnett Dairies, Inc., et al., for summary 
judgment is granted. It follows therefore that the motion of the 
Defendant Secretary of Agriculture for summary judgment is denied. 


(2) Plaintiffs are hereby awarded damages, to be paid from the 
producer-settlement fund(s), in the amount of net overpayments to 
producers or the producer-settlement fund for Class I milk (or 
underpayments from the producer-settlement fund), based on the 
difference in handler obligations between the invalidated prices and the 
prices which preexisted and Secretary’s amendments, for milk received 
during the months September 1984 through February 1985, as follows: 


Kinnett Dairies (GA) $ 51,986.55 
Baker & Sons Dairy (AL) 35,800.04 
Kraft, Inc. (Louisville) 91,445.58 
Kraft, Inc. (Tenn. Valley) 33,675.59 
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Southern Belle Dairy (Louisville) 89,079.81 
Dean Milk Co. (Louisville) 131,221.55 
Dairy Fresh (AL) 116.867.33 
Dairy Fresh (MS) 148,123.61 
Meadow Gold (AL) 189,650.21 
Meadow Gold (LA) 23,334.18 


(3) Plaintiffs are also awarded interest on the amounts awarded above, 
to be paid from the producer-settlement fund(s) based on average price 
lending rates which prevailed from date of petition to the Secretary for 
refund, in each of the relevant months of September 1986 to the 
date(s) payment of damages to Plaintiffs is made in full. The Secretary 
is directed to calculate interest due. 


(4) Pending the effective date of final judgment and exhaustion of 
appellate review (if any), the funds awarded to Plaintiffs shall be 
deemed an obligation of the respective producer-settlement funds, and 
the Secretary is ordered to increase (as necessary) the balance in the 
producer-settlement fund reserve pursuant to 7 C.F.R. §§ 1007.61(a)(2) 
and (b)(6), 1011.61(a)(2) and (b)(6), 1044.61(a)(2) and (b)(6), 
1083.62(n)(2) and (b)(6), 1094.61(c) and (0), 1096.61(c) and (a), and 
to maintain the reserve funds at 1a level which will at all times be 
sufficient to satisfy Plaintiffs’ claims including interest. 


KINNETT DAIRIES, INC., et al., Plaintiffs vy. EDWARD MADIGAN, 
Secretary of Agriculture, et al., Defendants. 

Civil Action No. 89-106-COL. 

Dated: June 4, 1992. 


JUDGMENT 


Pursuant to the Court’s Memorandum and Order filed June 4, 1992, and 
for the reasons contained therein, Plaintiffs’ motion for summary judgment is 
granted. Judgment is therefore entered in favor of Kinnett Dairies, Inc., et 
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FARM FRESH, INC., Plaintiff-Appellant v. CLAYTON YEUTTER, Secretary 
of Agriculture, United States Department of Agriculture, Defendant-Appellee, 
and ASSOCIATED MILK PRODUCERS, INC., and MID-AMERICA 
DAIRYMEN, INC., Defendants-Intervenors-Appellees. 

No. 91-6286. (D.C. No. CIV-90-688-T) (W.D. Oklahoma) 

Decided June 15, 1992. 


Milk marketing order - Location adjustments - Zone pricing - Bias - Substantial evidence. 


The Court of Appeals for the Sixth Circuit affirmed the Departmental decision upholding the 
Secretary’s amendment of the Milk Marketing Order for the Southwest Plains Region to rezone 
Lincoln County Oklahoma from Zone I, which has a negative location price adjustment, to Zone, 
III which has no location adjustment. The Court concluded that Petitioners had failed to meet 
their burden of proving that the Secretary’s decision was not supported by substantial evidence. 
.A claim of bias by the Judicial Officer was rejected by the Court which found that bias cannot 
be inferred from a pattern of decisions, but, requires evidence that a decisionmaker made his 
choice on a basis other than his view of the law and his participation in the case. The Court 
found that the Judicial Officer’s decision showed a thorough understanding of location 
adjustments and recognized that the evidentiary rationale on which the Secretary’s decision was 
based was substantially geographic in nature. The Court declined to consider Petitioners’ claim 
that notice of the rulemaking hearing was inadequate, finding that the district court had 
adequately and correctly addressed the issue. 


Before Moore, Engel,” and Tacha, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 


ORDER AND JUDGMENT™ 
Farm Fresh, Inc., contests the Secretary of Agriculture’s decision to rezone 
Lincoln County, Oklahoma, under the Agricultural Marketing Agreement Act. 
We affirm. 


The Agricultural Marketing Agreement Act of 1937, 7 U.S.C. §§ 601-674, 


“Honorable Albert J. Engel, Circuit Judge for the United States Court of Appeals for 
the Sixth Circuit, sitting by designation. 


“This order and judgment has no precedential value and shall not be cited, or used by 
any court within the Tenth Circuit, except for purposes of establishing the doctrines of the law 
of the case, res judicata, or collateral estoppel. 10th Cir. R. 36.3. 
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authorizes the Secretary of Agriculture to issue and amend "orders” 
regulating the handling of milk and other agricultural commodities. 7 U.S.C. 
§ 608(1). Under the Act, the Secretary is empowered to set minimum prices 
which all "handlers" such as Farm Fresh must pay for milk purchased from 
producers or cooperative associations of producers such as Associated Milk 
Producers, Inc., and Mid-America Dairymen, Inc. 

Within a designated geographic marketing area or zone, the minimum 
price is uniform for all handlers, with adjustments made for the location at 
which the delivery of the milk is made to the handler. This adjustment is 
referred to as a “location adjustment." Because producers pay the cost of 
transporting milk from their farm to the handler’s plant, the purpose of the 
location adjustment is to encourage milk to move from outlying locations to 
urban processing plants by compensating the producers for their increased 
transporation costs. Location adjustments recognize that a handler who 
receives milk near consuming centers has a more valuable commodity than a 
handler who processes milk close to the producing areas and has to transport 
the products to the consumer markets. 

Order No. 106 regulates the handling of milk in the Southwest Plains 
marketing area, which encompasses portions of Oklahoma, Kansas, Missouri, 
and Arkansas. Order No. 106 provides for location adjustments based on a 
zone pricing arrangement and not on the precise location of individual 
processing plants. In the Southwest Plains marketing area, the base zone, 
Zone I, is centered around Oklahoma City and extends east to the Arkansas 
border. Handlers with plants located in zones to the north and northeast of 
Zone I have a negative price adjustment, meaning they pay less for milk than 
handlers in Zone I. Similarly, zones to the west and south of Zone I have a 
positive price adjustment, meaning they pay more. 

At issue in this case is the Secretary’s decision to rezone Lincoln County, 
Oklahoma, from Zone III, which has a negative price adjustment, to Zone I, 
which has no price adjustment. In its motion for summary judgment to the 
district court, Farm Fresh argued the Secretary’s decision should be set aside 
because it is the product of the Department of Agriculture Judicial Officer’s 
bias; the Notice of Hearing was inadequate and insufficient to support the 
Lincoln County price increase; and the Secretary’s rulemaking decision is not 
supported by substantial evidence and is arbitrary and capricious. 


‘A federal milk "order" is the equivalent of an agency regulation within the meaning of 
the Administrative Procedure Act and is adopted upon the basis of an evidentiary record 
pursuant to the Administrative Procedure Act’s requirement for formal rulemaking. 





AGRICULTURAL MARKETING AGREEMENT ACT 


The material facts are not in dispute. On September 26, 1985, the 
Secretary published a Hearing Notice announcing a public hearing to convene 
on November 6, 1985. The public hearing was to consider proposals to 
expand the geographic scope of the Southwest Plains Milk Marketing Order. 

Approximately one month later, Farm Fresh held a groundbreaking 
ceremony at Chandler, Oklahoma, to announce construction of a new dairy 
plant. The Chandler facility replaces Farm Fresh’s plant in Ponca City, 
Oklahoma. Chandler is in Lincoln County whereas Ponca City is in Kay 
County. As of the date of the groundbreaking ceremony, both counties were 
designated Zone III. 

On February 14, 1986, the Secretary issued a Notice of Hearing regarding 
the Southwest Plains Milk Marketing order. The notice was mailed directly 
to Farm Fresh on February 14, 1986, and was published in the Federal 
Register on February 21, 1986. The notice stated the purpose of the heairng 
was to consider proposals to change the location adjustments to conform with 
the recently enacted Food Security Act. It also stated the hearing was to 
receive evidence with respect to the economic and marketing conditions which 
relate to the proposed amendments. Proposal No. 4 of the proposed 
amendments contained in the notice advocated rezoning Lincoln County, 
Oklahoma, to Zone I. 

The hearing was held on March 4-7, 1986, and Farm Fresh appeared at 
the hearing, presented testimony in opposition to Proposal No. 4, and cross- 
examined witnesses. Farm Fresh also filed a post-hearing brief addressing 
Proposal No. 4. 

On December 11, 1986, the Secretary published his final rule, which 
adopted the proposal to transfer Lincoln County from Zone III to Zone I. 
On February 2, 1987, Farm Fresh filed a petition with the Secretary requesting 
he declare the rezoning of Lincoln County not in accordance with law and 
seeking a refund of all monies charged pursuant to the rezoning. On March 
23, 1988, the ALJ issued an Initial Finding and Order for Relief Hearing. In 
his decision, the ALJ ruled the Secretary’s rezoning of Lincoln County was not 
in accordance with law and ordered briefing and a hearing on the relief to 
which Farm Fresh was entitled. The evidentiary hearing was held on June 23, 
1988. 

On February 22, 1989, the ALJ entered an Initial Decision and Order 
directing the Secretary to refund Farm Fresh the monies paid pursuant to the 
rezoning order but denying Farm Fresh’s request for interest on the refund. 
On May 11, 1989, Farm Fresh appealed that portion of the order denying it 
interest on the refund. On May 22, 1989, the Department of Agriculture 
cross-appealed, arguing the Secretary’s decision transferring Lincoln County 
from Zone III to Zone I was valid. 
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On April 12, 1990, Department of Agriculture Judicial Officer Campbell 
reversed the ALJ’s decision and dismissed Farm Fresh’s petition. This 
represents the final decision of the Secretary of Agriculture. 


iil. 


Because we believe the district court correctly and adequately addressed 
Farm Fresh’s challenges to the adequacy of the Notice of Hearing, we will 
only address Farm Fresh’s claims of bias and insufficient evidence. Farm 
Fresh asserts the Judicial Officer’s reversal of the ALJ’s decision was a 
partisan, pro forma, rubber stamp of administrative actions which denied Farm 
Fresh its statutory right to independent judicial review. As evidence, Farm 
Fresh contends a complete review of all the Judicial Officer’s decisions 
documents the consistency of his partisan rulings. 

Bias cannot be inferred from a mere pattern of rulings by a judicial officer, 
but requires evidence that the officer had it "in" for the party for reasons 
unrelated to the officer’s view of the law. McLaughlin v. Union Oil Co. of 
Cal., 869 F.2d 1039, 1047 (7th Cir. 1989). See, e.g., Jenkins v. Sterlacci, 849 
F.2d 627, 634-35 (D.C. Cir. 1989); United States v. Balistrieri, 779 F.2d 1191, 
1202 (7th Cir. 1985), cert denied, 475 U.S. 1095 (1986). The alleged bias "must 
stem from an extrajudicial source and result in an opinion on the merits on 
some basis other than what the judge learned from his participation in the 
case." United States v. Grinnell Corp., 384 U.S. 563, 583 (1966); Garver v. 
United States, 846 F.2d 1029, 1031 (6th Cir.), cert denied, 488 U.S. 820 (1988); 
Phillips v. Joint Legislative Comm., 637 F.2d 1014, 1020 (Sth Cir. 1981), cert. 
denied, 456 U.S. 960 (1982); accord United States v. Troxell, 887 F.2d 830, 834 
(7th Cir. 1989). 

Farm Fresh has not presented evidence sufficient to establish that the 
Judicial Officer’s decision stemmed from “an extrajudicial source" or was 
predicated on “some basis other than what he learned from his participation 
in the case." The Judicial Officer’s opinion shows a thorough understanding 
of location adjustments in milk marketing orders and, more importantly, 
recognizes that much of the evidentiary rationale for the Secretary’s decision 
in this case is geographical in nature. The Judicial Officer’s discussion of the 
relevant geographical factors indicates he did not prejudge this case. Thus, 
we join several other courts in finding Judicial Officer Campbell has 
discharged his duties in a conscientious and impartial manner. See, e.g, 
Garver v. United States, 846 F.2d at 1030-31; Parchman v. United States Dep’t 
of Agric., 852 F.2d 858, 866 (6th Cir. 1988); Mattes v. United States, 721 F.2d 
1125, 1132-33 (7th Cir. 1983). 
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IV. 


The Secretary’s findings regarding the rezoning must be upheld if 
supported by substantial evidence in the record. Parchman, 852 F.2d at 863 
(citing Blackfoot Livestock Comm’n v. Dep’t of Agric., 810 F.2d 916, 920 (9th 
Cir. 1987); Farrow v. United States Dep’t of Agric., 760 F.2d 211, 213 (8th Cir. 
1985); Mattes v. United States, 721 F.2d at 1128-29). Substantial evidence 
means "such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion." Jd. (citing Richardson v. Perales, 402 U.S. 389, 401 
(1971)). Because we presume the existence of facts justifying the Secretary’s 
determination, the burden of proof falls on the party challenging the validity 
of the agency’s ruling. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316 (3d 
Cir. 1968), cert. denied, 394 U.S. 929 (1969). 

The Secretary's Decision notes that the primary sources of supply for the 
Southwest Plains market are Missouri (45%), Oklahoma (28%), and Kansas 
(21%). 51 Fed. Reg. 40,183 (1986) (codified at 7 C.F.R. pt. 1106). The major 
population centers are Oklahoma City and Tulsa. 51 Fed.Reg. 40,183. In 
reaching his decision, the Secretary states: 


The primary consideration is whether the costs incurred in supplying 
the Chandler plant with milk from the major production areas of the 
market are more closely associated with the value of milk in Zone I or 
with the lower value of milk delivered to plants in Zone III that are 
nearer to the major production areas of the market. 


51 Fed. Reg. 40,187. 

In this regard, the Secretary noted that, “Chandler is about 100 miles 
further from [the southern Kansas supply] area than Ponca City. 
Consequently, greater costs would be incurred to supply milk to the Chandler 
location than to the Ponca City or other Zone III locations from southern 
Kansas." 51 Fed. Reg. 40,187. 

Responding to Farm Fresh’s claim that Chandler is closer to the major 
production area in southwestern Missouri, the Secretary noted that "the claim 
is not supported by testimony of the specific southwestern Missouri locations 
involved." 51 Fed. Reg. 40,187. However, the Secretary found that the 
"relevant mileage comparison with respect to supplies of milk in southwest 
Missouri is with Tulsa, not Ponca City." 51 Fed. Reg. 40,187. As the 
Secretary explained: 


In this regard, Chandler is about 60 miles further from the 
southwestern Missouri production area than is Tulsa. This indicates 
that the value of milk delivered to Chandler is greater than the value 
of milk delivered to Tulsa. If prices were the same at Tulsa and 
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Chandler, there would be no economic incentive under the order for 
producers to incur the additional costs involved to supply the Chandler 
location, versus Tulsa, from the southwestern Missouri production area. 


The foregoing lends considerable support to the testimony of 
cooperative associations that it would cost more than the additional 18 
cents to supply Farm Fresh at its new plant location at Chandler. 
Because of the distances involved, milk originating in both the major 
southwestern Missouri and southern Kansas production areas has a 
greater value delivered to Chandler than to other Zone III locations at 
Tulsa, enid or Ponca City. The producers who supply the Chandler 
plant will provide a greater economic service to Farm Fresh than the 
the service provided in supplying other plants in Zone III that are 
nearer the primary production areas of the market, and should be 
compensated accordingly. Consequently, all relevant factors involved, 
rather than speculation, inidcate that Lincoln County should be 
included in Zone I. 


51 Fed. Reg. 40,187. 

We agree that Farm Fresh has failed to prove the Secretary’s decision is 
not supported by substantial evidence. In addition to the foregoing, Farm 
Fresh’s president testified that Oklahoma City represented one of the areas 
of greatest growth in terms of distribution for the Ponca City plant and that 
movement of the plant to “handler would decrease the costs of transporting 
milk to the Oklahoma City area. Based on this evidence, we conclude it was 
reasonable for the Secretary to find the Chandler plant would compete both 
for sales and procurement with Zone I plants. The Secretary’s determination 
that the value of milk delivered to Chandler is more closely associated with 
Zone I than with Zone III is supported by undisputed testimony the milk 
suppliers would incur greater costs in supplying the Chandler plant and the 
increased costs would be more than eighteen cents per hundredweight. 
Therefore, the Secretary's decision to rezone Lincoln County must be 
AFFIRMED. 
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In re) ONOFRIO CALABRESE, ROCCO CALABRESE, VITO BALICE, 
d/b/a O.R.C. COMPANY. 

91 AMA Docket No. F&V 981-10. 

Decision and Order as to Vito Balice filed January 31, 1992. 


Almonds — Dismissal of petition — Reserve requirements — APA notice and comment 
requirements — Retroactive regulations — Substantial basis and purpose statement — Fifth 
amendment taking clause — Agency agreements. 


The Judicial Officer affirmed the Initial Decision and Order by Judge Bernstein dismissing the 
Petition challenging the Federal Marketing Order Regulating the Handling of Almonds Grown 
in California for the 1987-88 crop year, primarily on the basis of Jn re Cal-Almond, Inc., 50 
Agric. Dec. 183 (1991), appeal docketed, No. CV-F-91-123 REC (E.D. Cal. Mar. 15, 1991), and 
In re Saulsbury Orchards & Almond Processing, Inc., 50 Agric. Dec. 23 (1991), appeal docketed, 
No. CV-F-91-064 REC (E.D. Cal. Feb. 8, 1991). Petitioner’s contention that the reserve 
requirement was invalid because the Secretary refused to order the Board to provide agency 
agreements which would have allowed the sale of reserve almonds into noncompetitive outlets 
is moot because there is no evidence that Petitioner requested an agency agreement. 


Mark D. Dopp, Washington, D.C., & Brian C. Leighton, Fresno, California, for Petitioners. 
M. Bradley Flynn, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a Petition filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c(15)(A)), relating to the Federal Marketing Order Regulating the 
Handling of Almonds Grown in California (7 C.F.R. Part 981) for the 1987-88 
crop year.’ 

On September 25, 1991, Administrative Law Judge Edwin S. Bernstein 
(ALJ) filed an Initial Decision and Order dismissing the Petition. On 
November 12, 1991, Petitioner Vito Balice appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35) On 


'See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-58 (1981 and 1989 Cum. Supp.). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
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December 2, 1991, the case was referred to the Judicial Officer for decision. 

Pursuant to the Rules of Practice (7 C.F.R. § 900.66), I am adopting the 
ALJ’s Initial Decision as the final Decision and Order in this proceeding, with 
a few trivial changes. Additional conclusions by the Judicial Officer follow the 
ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Introduction 


Petitioners instituted this proceeding pursuant to section 608c(15)(A) of 
the Agricultural Marketing Agreement Act of 1937 ("AMAA") (7 U.S.C. § 
608c(15)(A)), by filing a Petition on January 3, 1991, which alleged that 
various aspects of the Marketing Order Regulating the Handling of Almonds 
Grown in California ("Order") (7 C.F.R. Part 981) are invalid and not in 
accordance with law. 

A hearing was held on March 18 and 19, 1991, in Fresno, California. 

The parties filed proposed findings of fact, proposed conclusions of law 
and briefs on May 31, 1991. Respondent filed a reply brief on June 17, 1991. 

Petitioners Onofrio and Rocco Calabrese are represented by Mark D. 
Dopp, Washington, D.C., and Petitioner Vito Balice is represented by Brian 
C. Leighton, Fresno, California. Respondent is represented by M. Bradley 
Flynn, Washington, D.C. 

All proposed findings, proposed conclusions and arguments have been 
considered. To the extent indicated, they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. In this 
opinion, "Tr." refers to the transcript of the hearing. "CX" refers to the 
numbered exhibits offered by Complainant. "RX" refers to the numbered 
exhibits offered by Respondents. 


Findings of Fact 


1. Petitioner O.R.C. Company was a "handler" of almonds grown in 
California, as that term is defined in the Order, during the 1987-1988 crop 
year. (Petition; Answer) 

2. On July 29, 1987, the Almond Board ("Board") of California 
recommended that the Secretary establish a reserve obligation of 18 percent 
of the kernel weight of almonds received by a handler for his own account for 
the 1987-1988 crop year. (CX 83-92) 

3. On August 20, 1987, the Secretary issued a proposed rule to establish 
an 18 percent reserve obligation. The proposed rule, published in the 


Stockyards Act regulatory program). 
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FEDERAL REGISTER five days later, provided for a 15-day comment period. 
52 Fed. Reg. 32016 (Aug. 25, 1987). Six comments were received. (CX 94- 
99 

a On October 20, 1987, the Secretary issued a final rule, 7 C.F.R. § 
981.235, establishing the 18 percent reserve obligation for the 1987-1988 crop 
year. The final rule, published in the FEDERAL REGISTER six days later, listed 
as its effective dates July 1, 1987, through June 30, 1988. 52 Fed. Reg. 39900 
(Oct. 26, 1987). 


Conclusions 


1. The reserve rule enacted during the 1987-1988 crop year did not 
violate Executive Order 12,291 or Departmental Regulation 1512-1. In re Cal- 
Almond, Inc., IT, 50 Agric. Dec. 183, 199-202 (1991), appeal docketed, No. CV- 
F-91-123 REC (E.D. Cal. Mar. 15, 1991); 7 C.F.R. § 981.235 (1987); 52 Fed 
Reg. 39900 (Oct. 26, 1987). 

2. The Secretary’s decision to provide a 15-day comment period for the 
reserve rule enacted during the 1987-1988 crop year was not arbitrary, 
capricious or an abuse of discretion. Cal-Almond, IT, 50 Agric. Dec. at 199- 
200; 52 Fed. Reg. 32016 (Aug. 25, 1987). 

3. There was a substantial basis and purpose stated in the reserve rule 
adopted during the 1987-1988 crop year. In re Saulsbury Orchards & Almond 
Processing, Inc., 50 Agric. Dec. 23, 76 (1991), appeal docketed, No. CV-F-91- 
064 REC (E.D. Cal. Feb. 8, 1991); 52 Fed. Reg. 39900 (Oct. 26, 1987). 

4. The Secretary did not violate the Administrative Procedure Act 
("APA") by making the rule effective immediately. 5 U.S.C. § 553(d)(3); 52 
Fed. Reg. 39900, 39903 (Oct. 26, 1987). 

5. The reserve rule enacted during the 1987-1988 crop year was not 
impermissibly retroactive. Cal-Almond, IT, 50 Agric. Dec. at 212-15. 

6. The 1987-1988 rule imposing a reserve obligation was not a taking 
without just compensation, nor a taking for private purpose in violation of the 
Fifth Amendment of the United States Constitution. Cal-Almond, II, 50 
Agric. Dec. at 202-05; 7 U.S.C. § 602; 52 Fed. Reg. 39900 (Oct. 26, 1987). 

7. The reserve rule adopted during the 1987-1988 crop year was not an 
ex post facto regulation as prohibited by the United States Constitution. 
Collins v. Youngblood, US. , 110 S.Ct. 2715, 2718 (1990). 

8. The 1987-1988 rule imposing a reserve obligation did not violate the 
Agricultural Marketing Agreement Act. 
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Discussion 


At the hearing I stated that I would follow the rulings of the Judicial 
Officer on the issues presented by Petitioners that have already been decided 
by the Judicial Officer. (Tr. 290-92) Petitioners note this statement in their 
brief and ask only that the issues be reserved for appeal. As a result, I will 
only note the decisions in which the Judicial Officer has made relevant rulings 
as no lengthy discussion is needed. 


I. The reserve rule imposed during the 1987-1988 crop year was in 
accordance with law and did not violate the Administrative Procedure Act. 


First, Petitioners argue that the rule imposing an 18 percent reserve for the 
1987-1988 crop year was not in accordance with law. 7 C.F.R. § 981.235 
(1987); 52 Fed. Reg. 39900 (Oct. 26, 1987). Petitioners allege that the reserve 
rule violated Executive Order 12,291 and Departmental Regulation 1512-1. 

Identical arguments were offered in Cal-Almond, II, and rejected by the 
Judicial Officer. Cal-Almond, II, 50 Agric. Dec. at 199-202. The Judicial 
Officer held that Executive Order 12,291 and Departmental Regulation 1512-1 
were intended only as internal directives and not intended to have the force 
and effect of law. Therefore, Departmental compliance with the Regulation 
and the Executive Order is not reviewable in this forum. 

Second, Petitioners argue that the reserve rule was invalid because the 
Secretary only provided a 15-day comment period and was required to provide 
a 30-day comment period. 52 Fed. Reg. 32016 (Aug. 25, 1987). 

The Judicial Officer also considered this issue in Cal-Almond, II, and 
explained that the APA does not require a 30-day comment period, only that 
a reasonable comment period be provided. 50 Agric. Dec. at 199-200. 
Additionally, Departmental Regulation 1512-1 does not impose a strict 
requirement of 30 days for a comment period. The Judicial Officer concluded 
that the decision to provide a comment period of less than 30 days is invalid 
only if it is arbitrary, capricious, or an abuse of discretion within the meaning 
of the APA. See Phillips Petroleum Co. v. EPA, 803 F.2d 545, 559 (10th Cir. 
1986). 

Petitioners have offered no evidence to demonstrate that the 15-day 
comment period was arbitrary, capricious or an abuse of discretion. In fact, 
Petitioners have failed to demonstrate in what way they were harmed by the 
15-day comment period. The Secretary addressed the comments received. 
Therefore, I find that the 15-day comment period was reasonable. 

Third, Petitioners argue that the rule imposing the reserve for the 1987- 
1988 crop year was not in accordance with law because there was no 
substantial basis and purpose stated in the rule. 

The same challenge was made in Saulsbury Orchards, with respect to the 
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reserve rules for the 1984-1985 and 1985-1986 crop years. 50 Agric. Dec. at 
76. The Judicial Officer held that the basis and purpose statements were 
sufficiently detailed and informative of why the rules were adopted. See 
Amoco Oil Co. v. EPA, 501 F.2d 722, 739 (D.C. Cir. 1974). Additionally, 
reserves have been used for several years and as a result the basis and 
purpose of the use of a reserve is clear by this time. 

The Secretary responded to comments and explained the need for a 
reserve. The rule clearly sets out the calculations used by the Board in its 
recommendation for the 18 percent reserve, including estimates of 1987 
production, loss and exempt amounts, domestic and export trade demand, 
carry in amounts, and carryover amounts. The rule sets forth the policy 
concerns relied upon in issuing the final rule. As a result, I find that there 
was a sufficient basis and purpose statement to discern why the rule was 
adopted. 

Fourth, Petitioners assert that the Secretary violated the APA by making 
the reserve rule effective immediately. 5 U.S.C. § 553(d)(3). 

Section 553(d)(3) of the APA provides for the publication of a rule less 
than 30 days before its effective date by the agency for good cause. 
Petitioners must demonstrate that good cause did not exist and that the 
decision by the Secretary to make the rule effective immediately was arbitrary, 
capricious, and an abuse of discretion. Citizens to Preserve Overton Park v. 
Volpe, 401 U.S. 402, 416 (1971); 5 U.S.C. § 706(2)(A). The Secretary stated 
in the rule the reasons for making the rule effective and why the good cause 
exemption from the 30-day effective date was invoked. 52 Fed. Reg. 39900, 
39903 (Oct. 26, 1987). The Secretary explained that it would have been 
impracticable to utilize a 30-day effective date for the rule because the crop 
year had already begun and almonds were currently being received and 
processed. Further, the handlers were aware of the action as it was 
recommended by the Board at a public meeting. Since Petitioners failed to 
demonstrate that the Secretary’s decision to invoke the good cause exception 
to the 30-day effective date requirement was arbitrary, capricious or an abuse 
of discretion, I find that the Secretary complied with the APA. 

Fifth, Petitioners argue that the rule was not in accordance with law 
because it was applied retroactively to the beginning of the crop year. 

The issue of retroactivity was raised in Cal-Almond, II, with respect to the 
final rule establishing the reserve obligation for the 1988-1989 crop year. 50 
Agric. Dec. at 212-15. The Judicial Officer held that the reserve rule was not 
impermissibly retroactive. There are no significant factual differences between 
the reserve rule issued during the 1987-1988 crop year and the reserve rule 
issued during the 1988-1989 crop year. Therefore, I find that the reserve rule 
for the 1987-1988 crop year was not impermissibly retroactive. 
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II. The reserve rule im ring the 1987-1988 cro r_did not 
violate the Constitution of the United States. 


Petitioners argue that the reserve rule for the 1987-1988 crop year was a 
taking without just compensation and a taking for private purpose in violation 
of the Fifth Amendment to the United States Constitution. U.S. CONST. 
amend. V. 

The Judicial Officer’s decision in Cal-Almond, II, is dispositive of 
Petitioners’ arguments. The Judicial Officer held that the reserve requirement 
is not a taking requiring compensation. 50 Agric. Dec. at 202-05. The 
evidence in this case for the 1987-1988 crop year indicates that the 
Department considered the impact of the reserve rule on handlers and 
concluded that the benefits to the industry outweighed the costs of maintaining 
the reserve. See 52 Fed. Reg. 39900, 39901 (Oct. 26, 1987). 

Petitioners’ argument that the reserve was a taking because it was for a 
private purpose must fail as well. Congress stated its purpose in establishing 
the AMAA in 7 U.S.C. § 602, where it clearly stated that the maintenance of 
orderly marketing conditions was in the public interest. In the final rule the 
Secretary stated that the public interest would be enhanced by the 
establishment of the reserve. 52 Fed. Reg. 39900, 39903 (Oct. 26, 1987). 

Therefore, I find that the reserve for the 1987-1988 crop year did not 
constitute a taking in violation of the Fifth Amendment of the United States 
Constitution. 

Next, Petitioners allege that the reserve requirement was an ex post facto 
regulation prohibited by the United States Constitution. 

The Constitution contains two clauses prohibiting the enactment of ex post 
facto laws. U.S. CONST. art. I, § 9, cl. 3, § 10, cl. 1. An ex post facto law is 
a measure that imposes criminal penalty on past activity or transactions: 
“Although the Latin phrase ‘ex post facto’ literally encompasses any law passed 
‘after the fact,’ it has long been recognized by this Court that the 
constitutional prohibition on ex post facto laws applies only to penal statutes 
which disadvantage the offender affected by them." Collins v. Youngblood, 
a ae , 110 S.Ct. 2715, 2718 (1990). This is not the case with the 
reserve requirement. Therefore, I find that the reserve requirement does not 
violate the United States Constitution. 


Ill. The reserve rule im 
violate the Agricultural Marketing Agreement Act. 


Petitioners argue that the reserve rule enacted during the 1987-1988 crop 
year violated section 608c(8)(C)(1) of the AMAA because the reserve had a 
substantial and detrimental impact upon Petitioners, a small handler, and the 
burden of the reserve was inequitably imposed upon small handlers. 
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In the Petition, Petitioners make this allegation and cite to section 
608c(6)(c)(1) and in their brief they cite to section 608c(8)(C)(1). Neither of 
these subsections exists in the AMAA. There is no evidence in the record 
that the establishment of the reserve during the 1987-1988 crop year was 
inequitable or unduly burdened small handlers. The 18 percent reserve was 
uniformly applied to all handlers. As a result, I find that the 1987-1988 
reserve obligation did not violate the AMAA. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


In addition to challenging the ALJ’s conclusions which I have adopted, 
Petitioner Vito Balice contends on appeal that the reserve requirement for the 
1987-1988 crop year was invalid because the Secretary refused to order the 
Board to provide agency agreements which would have allowed the sale of 
reserve almonds into noncompetitive outlets. Section 981.67 of the Order 
provides (7 C.F.R. § 981.67 (1987) (emphasis added)): 


Upon request of a handler, ... the Board shall authorize such 
handler to act as agent of the Board ... in disposing of the reserve 
withheld from handling by such handler for that crop year. 


Since there is no evidence in the record that Petitioner Balice requested 


an agency agreement, this issue is moot. 
For the foregoing reasons, the following Order should be issued. 


Order 


The Petition is dismissed with prejudice, and the relief requested is denied. 


In re) INDEPENDENT HANDLERS. 
92 AMA Docket No. F&V 907-25. 
Order Denying Interim Relief filed February 12, 1992. 


Norma J. Morgan, for Respondent. 
James A. Moody, Washington, D.C., for Petitioner. 
Order issued by Donald A. Campbell, Judicial Officer. 


Petitioner’s Application for Interim Relief is denied. In re Cal Almond, 
Inc., 50 Agric. Dec. 670 (1991); In re Saulsbury Orchards & Almond Processing, 
Inc. 49 Agric. Dec. 836 (1990); In re Lansing Dairy, Inc., 48 Agric. Dec. 867 
(1989); In re Gerawan Co., Inc., 48 Agric. Dec. 79 (1989); In re Cal-Almond, 
Inc., 48 Agric. Dec. 15 (1989); In re Wileman Bros. & Elliott, Inc., 47 Agric. 
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Dec. 1109 (1988), reconsideration denied, 47 Agric. Dec. 1263 (1988); In re 
Wileman Bros. & Ellioott, Inc., 46 Agric. Dec. 765 (1987), reconsideration 
denied, 46 Agric. Dec. 765 (1987); In re Saulsbury Orchards & Almond 
Processing, Inc., 46 Agric. Dec. 561 (1987); In re Borden, Inc., 44 Agric. Dec. 
661 (1985); In re Sequoia Orange Co., 43 Agric. Dec. 1719 (1984); In re Dean 
Foods Co., 42 Agric. Dec. 1048, 1048 (1983); In re Moser Farm Dairy, Inc., 40 
Agric. Dec. 1246, 1240-50 (1981). 


In re) SEQUOIA ORANGE CO., INC. 
AMA Docket No. F&V 908-6. 
Decision and Order filed March 6, 1992. 


APA — Volume regulations — Fifth Amendment violation — Prorate allotments — Dismissal 
of petition — Statute of limitations — Laches. 


The Judicial Officer affirmed the Initial Decision and Order by Chief Judge Palmer dismissing 
the Petition relating to the Federal Marketing Order Regulating the Handling of Valencia 
Oranges Grown in Arizona and Designated Part of California for the 1979-82 marketing seasons. 
The Petition contended that the Department did not comply with the procedural and substantive 
requirements of § 4 of the APA; that the decision to impose volume regulations was arbitrary, 
capricious, and an abuse of discretion; that the volume control regulations violated §§ 8c(6)(C) 
and 8c(11)(C) of the AMAA, and § 908.51(b) of Order 908; and that the volume regulations 
violated the Fifth Amendment to the Constitution of the United States by being a denial of 
equal protection of the laws and a taking of private property without just compensation. The 
doctrine of laches does not apply. The Department is not bound by an adverse District Court 
decision now on appeal. 


M. Bradley Flynn, for Respondent. 

James A. Moody, Washington, DC, for Petitioner. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a Petition filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended, 7 U.S.C. 
§ 608c(15)(A) ("the AMAA"), relating to the Federal Marketing Order 
Regulating the Handling of Valencia Oranges Grown in Arizona and 
Designated Part of California, 7 C.F.R. Part 908 ("Order 908"). Petitioner 
is a handler of California-grown Valencia oranges subject to regulation under 
Order 908. 

Petitioner contends that the Valencia orange weekly prorate allotments 
issued under Order 908 for the 1979, 1980, 1981, and 1982 marketing seasons 


'See generally Vetne, Federal Marketing Order Programs, in 1 DAVIDSON, AGRICULTURAL Law, 
§§ 2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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were not in accordance with law. This contention is grounded on Petitioner’s 
claims that Respondent failed to comply with the procedural and substantive 
requirements of § 4 of the Administrative Procedure Act, as amended, 5 
US.C. § 553; that the decision to impose volume regulations was arbitrary, 
capricious, and an abuse of discretion; that the volume control regulations 
violated §§ 8c(6)(C) and 8c(11)(C) of the AMAA, 7 U.S.C. §§ 608c(6)(C), 
(11)(C), and § 908.51(b) of Order 908, 7 C.F.R. § 908.51(b); and that the 
volume regulations violated the Fifth Amendment to the Constitution of the 
United States by being a denial of equal protection of the laws and a taking 
of private property without just compensation. Petitioner and Respondent 
stipulated to the entry of the rulemaking record for the Valencia orange 
volume regulations established in the 4 marketing years at issue. The parties 
agreed that oral hearing on Petitioner’s contentions were unnecessary, but 
Petitioner requested oral argument, following submission of all briefs. 

On August 26, 1991, the ALJ filed an Initial Decision and Order dismissing 
the Petition. The ALJ noted that he lacked the inherent powers of equity or 
common law, and, thus, was unable to apply the doctrine of laches, as was 
urged by Respondent. Reaching the merits of the case, the ALJ determined 
that this case presented issues substantially identical to those in Jn re Sequoia 
Orange Co., 47 Agric. Dec. 2 (1988), aff'd in part and remanded sub nom. 
Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 
1989), printed in 48 Agric. Dec. 1 (1989), appeal docketed, No. 90-15505 (9th 
Cir. Apr. 24, 1990), No. 90-15781 (9th Cir. June 11, 1990). In that case, the 
Judicial Officer determined that the establishment of prorate regulations 
pursuant to the Marketing Order Regulating the Handling of Navel Oranges 
Grown in Arizona and Designated Part of California, 7 C.F.R. Part 907, was 
in accordance with law. However, the District Court reversed on the issue of 
compliance with the notice-and-comment rulemaking requirements of the 
Administrative Procedure Act, 5 U.S.C. § 553. The ALJ noted (Initial 
Decision at 7-8): 


Inasmuch as the District Court’s order of reversal and remand has been 
stayed pending its appeal to the 9th Circuit, the Judicial Officer’s 
holdings in Sequoia-Navel Oranges continue to control Departmental 
proceedings. Therefore, the consistent findings and conclusions 
proposed by respondent are hereby adopted as part of the decision. 


For the reasons specified by the Judicial Officer in Sequoia-Navel 
Oranges, this petition is dismissed. 


On September 30, 1991, Petitioner filed an appeal to the Judicial Officer, 
to whom final administrative authority to decide the Department’s cases 
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subject to 5 U.S.C. §§ 556 and 557 has been delegated, 7 C.F.R. § 2.35.2 The 
case was originally referred to the Judicial Officer for decision on 
December 2, 1991, and, after a remand to determine whether the appeal was 
timely filed, the case was again referred to the Judicial Officer for decision on 
March 2, 1992. Petitioner’s appeal at 3 incorporates by reference its Brief 
before the ALJ, which requests oral argument on the issues (Brief at 63). 
However, oral argument would not be helpful since the case has been 
thoroughly briefed and the issues are controlled by prior precedents. 
Accordingly, Petitioner’s request for oral argument is denied pursuant to 
7 C.F.R. § 900.65(b)(1). The Initial Decision and Order dismissing the 
Petition is adopted as the final Decision and Order, with a few trivial changes. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a Petition challenging the issuance of regulations under Marketing 
Order 908, which limited the volume of valencia oranges grown in Arizona 
and designated parts of California that Petitioner could lawfully handle during 
the years 1979 to 1982, inclusive. The Petition was filed on April 30, 1990, 
pursuant to section 8c(15)(A) of the Agricultural Marketing Agreement Act 
of 1937, as amended, 7 U.S.C. § 608c(15)(A) ("AMAA"), which provides for 


an administrative determination of whether a challenged marketing order or 
"any obligation imposed [in connection] therewith is not in accordance with 
law. ...". The Administrator of the Agricultural Marketing Service (AMS) 
answered the Petition on June 4, 1990, admitting that Petitioner is a handler 
of valencia oranges under Marketing Order 908 ("Valencia Orange Marketing 
Order"), and denying that the challenged volume regulations were not in 
accordance with law. 

On February 27 and March 11, 1991, telephone conferences were held with 
James A. Moody, attorney for Petitioner, and M. Bradley Flynn, attorney for 
Respondent. Counsel agreed that an oral hearing was not needed and that 
the case would be presented to me for decision based on a stipulated 
administrative record and briefs on behalf of the parties. A schedule, 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 
7 U.S.C. §§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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subsequently revised, for the preparation of the exhibits constituting the 
administrative record and for the submission of briefs was established. In 
accordance with the agreement and the revised schedule, Respondent’s 
counsel filed stipulated exhibits and proposed findings of fact, conclusions of 
law and a supporting memorandum. The final date for all submissions was 
July 26, 1991; Petitioner did not file proposed findings, conclusions, or any 
brief either in support of its position or in opposition to Respondent’s [until 
2 weeks after the ALJ’s Decision was filed]. 

This proceeding involves the subject matter of a Complaint filed by the 
United States against Petitioner in the Eastern District of the United States 
District Court of California, which alleged that Sequoia Orange Company, 
Inc., overshipped the allotted quantity of valencia oranges during the 1979- 
1982 seasons. United States v. Sequoia Orange Co., No. CV-F-83-510 EDP 
(E.D. Cal. [filed Nov.] 1983). The lawsuit was filed in 1983, pursuant to 
section 8a(5) of the AMAA, 7 U.S.C. § 608a(5). In lawsuits seeking the 
enforcement of obligations under marketing orders, defenses respecting the 
lawfulness of the marketing order and implementing regulations may not 
generally be raised in light of the exhaustion of administrative remedies 
doctrine as enunciated in United States v. Ruzicka, 329 U.S. 287, 292-93 (1946). 
Petitioner, therefore, instituted this proceeding to raise such challenges. 
However, Petitioner did not do so until June 4, 1990, 7 years after the 
enforcement action was filed and 11 years after the first series of regulations 
it would challenge had been issued. 

Respondent, in its memorandum of supporting authority, contends that the 
Petition should be dismissed. Firstly, because it was filed inexcusably late 
causing prejudice to Respondent, which warrants application of the doctrine 
of laches. Secondly, the challenges to the regulatory procedures are analogous 
to those presented for Departmental and judicial review in earlier cases in 
which they were basically rejected. See Sequoia Orange Co. et al., 47 Agric. 
Dec. 2 (1988) (hereinafter "Sequoia-Navel Oranges"), [aff'd] in part and 
remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP 
(E.D. Cal. June 14, 1989), printed [in] 48 Agric. Dec. 1 (1989) (hereinafter 
"Riverbend"), appeal docketed, No. 90-15505 (9th Cir. Apr. 24, 1990), No. 
90-15781 (9th Cir. June 11, 1990). See also Sequoia Orange Co. et al., 50 
Agric. Dec. [216] (1991) (hereinafter "Sequoia-Lemons"), appeal docketed sub 
nom. District One Independent Handlers v. Madigan, No. CV-F-91 202 REC 
(E.D. Cal. Apr. [1]8, 1991). 

Upon consideration of the Petition, the Answer, the stipulated exhibits, and 
the arguments advanced, I have decided that the Petition should not be 
dismissed on the basis of laches. It has, instead, been decided on the merits 
and dismissed for the reasons hereinafter stated. 
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Applicability of the Laches Doctrine 


The doctrine of laches was defined in Boone v. Mechanical Specialties 
[Co.], 609 F.2d 956, 958 (9th Cir. 1979): 


Laches is an equitable time limitation on a party’s right to bring 
suit. The doctrine bars an action where a party’s unexcused or 
unreasonable delay has prejudiced his adversary. 


The historical development of the doctrine was traced in Environmental 
Defense Fund [, Inc.] v. Alexander, 614 F.2d 474, 478 (Sth Cir. 1980): 


The doctrine of laches was developed by chancellors of equity to 
prevent the assertion of stale claims and to remedy an injustice that 
sometimes arose from the existence of the separate system of equity: 
when an equitable remedy was sought, the statute of limitations that 
ordinarily would apply to a legal right was inapplicable. 


The doctrine was eventually adopted by common law courts and, 
following the merger of law and equity, became part of the general 
body of rules governing relief in the federal court system. Its 
interpretation in equity courts was not uniform; at times the courts 
required a showing of prejudice to the defendants, at other times the 
chancellor applied it if a plaintiff had unreasonably delayed the 
assertion of his claim whether or not the defendant had been 
prejudiced. One basic principle has, however, been consistently 
followed: equitable remedies are not available if granting the remedy 
would be inequitable to the defendant because of the plaintiffs long 
delay. 


Today, three independent criteria must be met before laches can 
be invoked to bar litigation. "The defendant must show: (1) a delay 
in asserting a right or claim; (2) that the delay was not excusable; and 
(3) that there was undue prejudice to the party against whom the claim 
is asserted." Save Our Wetlands, Inc. (SOWL) v. United States Army 
Corps of Engineers, 549 F.2d 1021, 1026 (Sth Cir.), cert. denied, 434 U.S. 
836 [(1977)].... , 


The Fifth Circuit applied the laches doctrine in Alexander, as it had done 
in Wetlands, supra, to bar an untimely challenge to regulatory action by the 
Federal Government, holding it not to be limited to private law claims, supra, 
at 480. 

In determining whether or not a delay in bringing an action was 
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inexcusable, courts will look to the period of time which bars a lawsuit under 
an analogous statute of limitations. See Ramos v. Continental Ins. Co., 493 
F.2d 329, 332 (ist Cir. 1974); and Gruca v. United States Steel Corp., 495 F.2d 
1252, 1258 (3d Cir. 1974). 

Under these precedents, Petitioner might well be barred if we had the 
inherent powers of a court. 

As Respondent points out, when the Department seeks to enforce the 
terms or obligations of a marketing order, it is constrained by the 5-year 
statute of limitations found at 28 U.S.C. § 2642 (1988). Moreover, the 
Department’s record retention schedule is generally 5 years. Accordingly, 
waiting 11 years from the issuance of a regulation, and 7 years from the filing 
of a lawsuit to enforce it, would appear to constitute undue delay. 

Secondly, Petitioner has not given any excuse for its delay. This 
proceeding was instituted a few days after Petitioner appealed the lower court 
decision in Sequoia-Navel Oranges to the Ninth Circuit. Presumably, at that 
point in time, Petitioner became fully aware of the parameters of the legal 
infirmities it could reasonably assert against the rulemaking procedures 
utilized to effectuate flow-to-market volume limitations under California- 
Arizona orange orders. But a litigant’s delay is not excused by prior lack of 
awareness of what might actually constitute illegality of government action. 
Save Our Wetlands [, Inc. (SOWL) v. United States Army Corps of Engineers, 
549 F.2d 1021, 1027 (Sth Cir. 1977). As stated in Gruca v. United States Steel 
Corp., 495 F.2d 1252, 1259 (3d Cir. 1974): 


Clarity of the violation or uncertainty of the law are not factors 
which operate to excuse a party’s delay. 


The Gruca court specifically held it inexcusable to delay the filing of a 
lawsuit to await the judicial decision in another proceeding. 

Nonetheless, the prejudice which the Department might have otherwise 
experienced by Petitioner’s delay seems to have been largely ameliorated by 
the fact that the Department has maintained the various records needed to 
defend this action. It is to be noted, however, that any retroactive remedy 
eventually awarded Petitioner will disadvantage those of its competitors who, 
as long as 11 years ago and no more recently than 9 years ago, complied with 
the regulatory requirements and reduced their orange shipments as ordered. 
But since retroactive remedies are not properly given in proceedings pursuant 
to section 8c(15)(A) of the Act, this is a consideration more properly 
addressed to a Court as was done in Blair v. Freeman, 370 F.2d 229, 239-40 
(D.C. Cir. 1966). 

Even if the Department were able to show "defense prejudice," the laches 
doctrine would not serve to bar the Petition. Unlike courts, administrative law 
judges do not have the inherent powers of equity or common law. Our 
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powers consist only of those conferred by statute [and rules of practice]. 
Neither the AMAA nor the Administrative Procedure Act, 5 U.S.C. § 501 et 
seq., confer such authority. There is nothing in the implementing rules of 
practice which attempt[s] to imply such powers through legislative 
interpretation. 

In my opinion, it would be reasonable for the Department to employ its 
rulemaking powers, to establish an appropriate period of time in limitation of 
a handler’s right to file a 15(A) Petition challenging an obligation imposed 
pursuant to a fruit and vegetable marketing order. Under the general 
rulemaking powers vested by the AMAA, the Department presently 
terminates all obligations on handlers under milk marketing orders, 2 years 
from the date they became due, unless a handler was notified of the obligation 
within the 2-year period; and conversely, terminates the right of a handler to 
receive money or refunds unless a (15)(A) Petition was filed within 2 years of 
the underlying obligation or payment, 7 C.F.R. § 1000.6. It seems only fair 
that whatever period of limitations the Department might choose to establish 
through a similar rule respecting produce handlers, it should correspond to 
analogous limitations on Departmental actions. A 5-year term might, 
therefore, be the most appropriate choice. 

However, there being no such period of limitations presently in effect, and 
laches not being available under the powers conferred, this case will be 
decided on the merits. 


Resolution of the Petition on Its Merits 


Presently pending before the Ninth Circuit is the case brought by 
Petitioner to challenge the lawfulness of the flow-to-market volume 
regulations which restricted Petitioner’s handling of navel oranges in the years 
1979 through 1985. The instant Petition seeks the equal application of the 
eventual decision in that case to analogous regulations issued under the 
Valencia Orange Marketing Order for the 1979 through 1982 marketing 
seasons. Petitioner seeks this result to defend against an enforcement action 
pending against it in a United States District Court in which Petitioner is 
charged with shipping more valencia oranges than the regulations allowed. 

During 1979 through 1982, the Valencia Orange Administrative Committee 
(VOAC) and AMS conducted rulemaking for implementing flow-to-market 
restrictions in the form of prorate allotments under the Valencia Marketing 
Order, in like manner to those imposed by the Navel Orange Administrative 
Committee and AMS during those same years. Therefore, the findings and 
conclusions in Sequoia-Navel Oranges should have identical application in this 
proceeding. But we have this quandary. 

My findings and conclusions were only partially accepted by the Judicial 
Officer who replaced many with his own. The Judicial Officer’s findings and 
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conclusions were in part reversed and remanded when reviewed by a United 
States District Court Judge whose decision, in turn, is on appeal. 

Which findings and conclusions should now control? 

The findings and conclusions proposed by Respondent are consistent with 
those reached by the Judicial Officer in Sequoia-Navel Oranges. However, 
contrary to the Judicial Officer, I found in Sequoia-Navel Oranges that 
dissident industry members were not given the opportunity envisioned by the 
Administrative Procedure Act to bring their concerns respecting flow-to- 
market volume restrictions to the attention of AMS officials for appropriate 
consideration and response. I, thereupon, concluded that the restrictions on 
Petitioner’s handling of navel oranges from the autumn of 1979 through 
January 31, 1985, were not in accordance with laws. The District Court 
reached a similar conclusion when it reversed the Judicial Officer. Inasmuch 
as the District Court’s order of reversal and remand has been stayed pending 
its appeal to the 9th Circuit, the Judicial Officer’s holdings in Sequoia-Navel 
Oranges continue to control Departmental proceedings. Therefore, the 
consistent findings and conclusions proposed by Respondent are hereby 
adopted as part of the decision. 

For the reasons specified by the Judicial Officer in Sequoia-Navel Oranges, 
this Petition is dismissed. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ correctly determined the effect of the stay of Judge Price’s 
decision in Riverbend, noting, “Inasmuch as the District Court’s order of 
reversal and remand has been stayed pending its appeal to the 9th Circuit, the 
Judicial Officer’s holdings in Sequoia-Navel Oranges continue to control 
Departmental proceedings." A stay is commonly understood to entail an 
indefinite postponement of an act or operation of some consequence pending 
the occurrence of a designated event. Here, the effectiveness of Judge Price’s 
ruling has been postponed pending the ruling of the Ninth Circuit Court of 
Appeals on challenges to Judge Price’s ruling brought by both parties to that 
proceeding. There is not yet a final decision on judicial review with respect 
to the Judicial Officer’s determination that the issuance of prorate volume 
control regulations, under the procedures at issue here, were in accordance 
with law. 

Petitioner’s appeal invokes the principle of stare decisis for the argument 
that “[u]ntil and unless overturned by a higher court, USDA is bound by the 
reasoning in [Judge Price’s] decision." Petitioner’s Appeal at 2. Petitioner’s 
argument confuses the purposes of stare decisis with the purposes of res 
judicata. While it is well-settled that “the pendency of an appeal does not 
diminish the res judicata effect of a judgment rendered by a federal court," 
Hunt vy. Liberty Lobby, Inc., 707 F.2d 1493, 1497 (D.C. Cir. 1983), the doctrine 
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of stare decisis was not adopted to protect the judgment of a proceeding, but 
to guide the courts in the precedential effects of prior judgments. Stare decisis 
derives from the maxim of the common law, “Stare decisis et non quieta 
movere," literally, "Let stand what has been decided and do not disturb what 
is settled.". Judge Price’s determination that the Department’s use of the 
APA’s "good cause" exception was not in accordance with law has not been 
finally decided, and is not settled law. As I noted in a later challenge to the 
issuance of navel orange and lemon prorate regulations, Judge Price’s 
determination is “at war with reality." In re Sequoia Orange Co., 50 Agric. 
Dec. 216, 272 (1991), appeal docketed sub nom. District One Independent 
Handlers v. Madigan, No. CV-F-91-202 REC (E.D. Cal. Apr. 18, 1991). 
Furthermore, I noted in that case that Judge Price, in reversing my decision 
as to the "good cause" exception, refuted the arguments at pages 190-200 of 
my slip opinion, whereas my actual arguments on the issue were at pages 
182-88 of my slip opinion, and they were not addressed by Judge Price (S0 
Agric. Dec. at 266). I adhere to my prior views on this issue, and it is 
appropriate to decide this matter now, rather than wait for a final ruling on 
other pending cases.’ 
For the foregoing reasons, the following Order should be issued. 


Order 


The relief requested by Petitioner is denied and the Petition is dismissed. 


In re: ONOFRIO CALABRESE, ROCCO CALABRESE, VITO BALICE, 
d/b/a O.R.C. COMPANY. 

AMAA Docket No. 90-4. 

Decision and Order filed June 25, 1992. 


Almonds — Civil penalties — Recordkeeping requirements — Reserve requirements — 
Reporting requirements — Inedible disposition requirements — Compliance requirements — 
APA notice and comment requirements — Retroactive regulations — Substantial basis and 
purpose statement — Agency agreements — Conflict of laws — Limitations of jurisdiction 
doctrine — Amendment to complaint — Cross-Appeal as to Respondents who did not appeal 
— Continuing violations after agency ceases — Remedial legislation — Interpretative rules — 


5See Wileman Bros. & Elliott, Inc. v. Yeutter, No. 87-2938 (9th Cir. 1990) (unpublished), printed 
in 49 Agric. Dec. 688 (1990) (case remanded to District Court for a determination under 5 
U.S.C. § 706(1), whether the Secretary’s adjudication of Applellant’s claim has been 
"unreasonably delayed" in the (15)(A) process); Saulsbury Orchards & Almond Processing, Inc. 
v. Yeutter, No. 87-2955 (9th Cir. 1990) (unpublished), printed in 49 Agric. Dec. 696 (1990) (same). 
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Estimating inedible disposition requirement where no records kept. 


The Judicial Officer affirmed the decision by Judge Bernstein (ALJ) holding that the 
Respondents violated the Almond Marketing Order’s requirements that each handler withhold 
from handling a quantity of almonds having a kernel weight equal to 18% of the kernel weight 
of all almonds such handler received for his own account during the 1987-88 crop year; keep 
records which clearly show the details of his receipts of almonds, withholdings, sales, shipments, 
inventories, and reserve disposition; report to the Almond Board of California (Board) on ABC 
Form 1 on a timely basis; properly dispose of inedible almonds; and handle almonds grown in 
California only in compliance with the terms of the Order. However, the Judicial Officer 
increased the $216,000 civil penalty assessed by the ALJ to $225,500, with respect to Respondent 
Balice only. As to Respondent Balice, the Judicial Officer increased the civil penalty for 
violating the reserve requirements from $62,000 to $124,000, increased the civil penalty for 
violating the reporting requirements from $1,000 to $2,000, affirmed the $74,500 civil penalty for 
the recordkeeping violations, but reduced the civil penalty for the inedible disposition violations 
from $78,500 to $25,000, for a net increase of $9,500. Respondents were required to comply with 
the reserve requirements notwithstanding the requirements of Italian law that they ship their 
almonds to Italy because they had borrowed funds from Italian banks, and were required to ship 
the purchased goods to Italy within 4 months of the date of purchase. The Board’s failure to 
provide agency agreements is irrelevant since Respondents never requested an agency agreement. 
The ALJ's Initial Decision should not be increased as to the Respondents who filed no Appeal, 
since Complainant filed no direct Appeal, but only a Cross-Appeal following the Appeal filed 
by Respondent Balice. An agent of a handler who is in charge of the handler’s activities can be 
assessed civil penalties for continuing violations initiated during the agency relationship, even 
after the agency terminates. Remedial legislation should be liberally construed to achieve the 
Act’s purpose. The administrative construction of a statute by the officers changed with its 
enforcement is entitled to great weight. Even if Order provisions were ultimately held to be 
invalid, that would not affect civil penalties assessed for violations committed prior to the 
institution of a § 8c(15)(A) proceeding. Respondents failed to keep the required records, and, 
moreover, shipping the records to Italy violated the recordkeeping requirements. It was proper 
to estimate Respondents’ inedible disposition requirement where Respondents failed to obtain 
the required inspections and keep the required records. Civil penalties can be assessed under 
7 U.S.C. § 608c(14)(B) for violations of the quality control regulations (7 C.F.R. § 981.442), but 
such violations also necessarily violate the Order (7 C.F.R. § 981.42(a)). 


M. Bradley Flynn, for Complainant. 

M. Dopp, Washington, D.C. & Brian C. Leighton, Fresno, CA, for Respondents. 
Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding brought pursuant to section 8c(14)(B) of 
the Agricultural Marketing Agreement Act of 1937 (AMAA), 7 U.S.C. § 
608c(14)(B) (1988), instituted by a Complaint filed on January 5, 1990, by the 
Administrator of the Agricultural Marketing Service (AMS), United States 
Department of Agriculture (Department), alleging that Respondents violated 
various provisions of the Marketing Order Regulating the Handling of 
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Almonds Grown in California (Order), 7 C.F.R. Part 981.’ An administrative 
hearing was held in Fresno, California, on March 18 and 19, 1991, before 
Administrative Law Judge Edwin S. Bernstein (ALJ). The parties submitted 
proposed findings of fact, proposed conclusions of law, briefs in support 
thereof, and reply briefs. Thereafter, the ALJ permitted the introduction of 
additional evidence. This proceeding was associated with an administrative 
adjudicatory proceeding instituted by these Respondents challenging certain 
provisions of the Order pursuant to section 8c(15)(A) of the AMAA, 7 U.S.C. 
§ 608c(15)(A) (1988). See In re Calabrese, 51 Agric. Dec. _ (Jan. 31, 1992) 
(Decision as to Vito Balice), appeal docketed sub nom. Balice v. USDA, No. 
CV-F-92-5108-OWW (E.D. Cal. Feb. 20, 1992). 

On September 25, 1991, the ALJ issued an Initial Decision and Order 
holding that the Respondents violated the Order’s requirements that each 
handler: 


1. withhold from handling a quantity of almonds having a kernel 
weight equal to 18% of the kernel weight of all almonds such handler 
received for his own account during the 1987-88 crop year, 7 C.F.R. §§ 
981.46, .50, .52 (1987), and 7 C.F.R. § 981.235, 52 Fed. Reg. 39,901 
(1987) (the reserve requirement), for a period of 124 days, for which 
a civil penalty of $500 per day was assessed ($62,000); 


2. keep records which clearly show the details of his receipts of 
almonds, withholdings, sales, shipments, inventories, and reserve 
disposition, 7 C.F.R. § 981.70 (1987), for a period of 298 days, for 
which a civil penalty of $250 per day was assessed ($74,500); 


3. report to the Almond Board of California (Board) on ABC 
Form 1 on a timely basis, 7 C.F.R. §§ 981.74, .472 (1987), by failing to 
file Report No. 8 and by failing to file No. 10 on time, for which a civil 
penalty of $500 was assessed for each of the two failures ($1,000); 


4. properly dispose of inedible almonds, 7 C.F.R. §§ 981.42, .442 
(1987), for a period of 157 days, for which a civil penalty of $500 per 
day was assessed ($78,500); and 


5. handle almonds grown in California only in compliance with 
the terms of the Order, 7 C.F.R. § 981.45 (1987), for which no 
additional civil penalty was assessed. 


See generally, Vetne, Federal Marketing Order Programs, in 1 DAVIDSON, AGRICULTURAL 
Law, §§ 2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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The total civil penalty assessed jointly and severally against each of the 
three Respondents is $216,000. 

On November 12, 1991, Respondent Vito Balice filed an Appeal Petition 
to the Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated, 7 
C.F.R. § 2.35.2 Respondent Balice specifically identified 15 issues which were 
the subject of his Appeal. On November 27, 1991, Complainant replied to 
Respondent Balice’s Appeal Petition, and filed a Cross-Appeal as to all three 
Respondents, contending that the civil penalty as to all three Respondents 
should be increased to $582,000, i.e., $1,000 for each day of each violation. 

Pursuant to the Rules of Practice, 7 C.F.R. § 900.66, I am adopting the 
ALJ’s Initial Decision as the final Decision and Order in this proceeding, with 
a few trivial changes, with respect to Respondents Onofrio Calabrese and 
Rocco Calabrese. Additional Conclusions by the Judicial Officer follow the 
ALJ’s conclusions. For the reasons set forth in the Additional Conclusions, 
I am increasing the civil penalty to $225,500 as to Respondent Balice. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Introduction 


This is a disciplinary proceeding brought pursuant to section 8c(14)(B) of 
the Agricultural Marketing Agreement Act of 1937 ("AMAA"), 7 U.S.C. § 


608c(14)(B), instituted by a Complaint filed on January 5, 1990, by the 
Administrator of the Agricultural Marketing Service ("AMS"), United States 
Department of Agriculture ("Department") alleging that Respondents violated 
various provisions of the Marketing Order regulating the handling of Almonds 
Grown in California ("Order"), 7 C.F.R. Part 981. 

Respondent Vito Balice filed an Answer on February 12, 1990, and an 
Amended Answer on December 21, 1990. Respondents Onofrio Calabrese, 
Rocco Calabrese and the O.R.C. Company filed an Answer on February 22, 
1990, and an Amended Answer on December 20, 1990. 

A hearing was held on March 18 and 19, 1991, in Fresno, California. 

The parties filed proposed findings of fact, proposed conclusions of law 
and briefs on May 28, 1991. The parties filed reply briefs on June 12, 1991. 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 7 U.S.C. 
§§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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On June 10, 1991, Respondents filed a petition to reopen the hearing for 
the introduction of additional evidence. The request was granted. 
Complainant filed its response on June 20, 1991, and Respondents filed their 
response on June 21, 1991. 

Complainant is represented by M. Bradley Flynn, Washington, D.C. 
Respondents Onofrio and Rocco Calabrese are represented by Mark D. 
Dopp, Washington, D.C., and Respondent Vito Balice is represented by Brian 
C. Leighton, Fresno, California. 

All proposed findings, proposed conclusions and arguments have been 
considered. To the extent indicated, they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. In this 
opinion, "Tr." refers to the transcript of the hearing. "CX" refers to the 
numbered exhibits offered by Complainant. "RX" refers to the numbered 
exhibits offered by Respondents. 


Findings of Fact 


1. Respondents Onofrio Calabrese and Rocco Calabrese, doing business 
as O.R.C. Company, are individuals whose business address is Via Dei Mille 
4, 70010 Ceglie Del Campo, Bari, Italy. (Complaint, Amended Answer) 

2. Respondent Vito Balice is an individual whose address is 191 East 
Sandhill Road, Dallas, Pennsylvania 18612. (Tr. 271) 

3. During the 1987-1988 crop year, which ran from July 1, 1987, through 
June 30, 1988, Respondents Onofrio Calabrese, Rocco Calabrese and Vito 
Balice, doing business as the O.R.C. Company, operated as handlers of 
almonds grown in the State of California. 7 C.F.R. § 981.13 (1987). (Tr. 271- 
73; CX 1-48) 

4. During the 1987-1988 crop year, Respondent Vito Balice was an agent 
and representative of the O.R.C. Company, and purchased almonds on its 
behalf. (Tr. 271-72; CX 77-78) 

5. During the 1987-1988 crop year, the Secretary of Agriculture 
("Secretary") established a requirement that each handler withhold from 
handling a quantity of almonds equal to 18 percent of the kernel weight of all 
almonds received for his own account during that crop year. 7 C.F.R. § 
981.235 (1987); 52 Fed. Reg. 39,900 (Oct. 26, 1987). 

6. The reserve requirement established for the 1987-1988 crop year was 
terminated by the Secretary on August 1, 1988. 53 Fed. Reg. 28,630 (July 29, 
1988). 

7. Respondents did not have enough almonds in their inventory to meet 
their reserve requirement on March 22, 1988, and from March 31, 1988, 
through July 31, 1988. (CX 56-57) 

8. Respondents were requested on May 18, 1988, to produce complete 
records of grower receipts, withholdings, sales, shipments and inventories so 
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that an audit could be performed. Respondents failed to produce the 
requested records and as a result the audit could not be performed. (CX 74) 

9. On March 13, 1989, during a compliance investigation, an investigator 
of the Complainant again requested records of grower receipts, withholdings, 
sales, shipments, inspections and inventories. Respondent Balice did not 
produce such records. (Tr. 42-49) 

10. Respondents failed to file Form 1, No. 8, which was due on January 
15, 1988. (CX 77-78) 

11. Respondents filed Form 1, No. 10 late. The form was due on June 30, 
1988, and it was not filed until August 16, 1988. (Tr. 207-08; CX 55) 

12. The average percentage of inedible kernels purchased by California 
almond handlers for the 1987-1988 crop year was 1.8 percent. (Tr. 55-56; 110- 
11) 

13. Respondents never requested an agency agreement from the Almond 
Board of California for the disposition of reserve almonds for the 1987-1988 
crop year. (Tr. 135) 


Conclusions of Law 


1. Respondents Violated the Reserve Requirements of the Order. 


Complainant alleges that Respondents failed to comply with the 18 percent 
reserve instituted by the Secretary for the 1987-1988 crop year. 7 C.F.R. § 
981.235 (1987); 52 Fed. Reg. 39,900 (Oct. 26, 1987). Complainant argues that 
Respondents did not have enough almonds to meet their reserve requirement 
from December 24, 1987, until the reserve was released on August 1, 1988. 
53 Fed. Reg. 28,630 (July 29, 1988). Complainant relies upon CX 62, a 
summary of shipments by the O.R.C. Company according to bills of lading 
obtained by Complainant’s investigator. 

Respondents argue that it is illogical to assume that shipments equal 
receipts because there are inedibles in each load; that equating shipments with 
receipts ignores an existing inventory; and that they could have received more 
almonds than reflected by the shipments. Respondents emphasize that the 
numbers contained in CX 62 do not correspond with other documents. 

I cannot rely on CX 62 as prepared by Complainant as evidence that 
Respondents failed to comply with the reserve requirement because the 
numbers contained in that exhibit do not correspond with numbers contained 
in other exhibits. For example, on March 11, 1988, Michael Ratto, Field 
Representative of the Almond Board of California ("the Board"), counted 
544,755 pounds of almonds held by Respondents which he determined to be 
sufficient to meet Respondents’ reserve obligation of 486,000 pounds of 
almonds. (CX 66-67) According to CX 62, Respondents had a reserve 
obligation of 520,094 pounds on March 11. On March 22, 1988, Mr. Ratto 
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calculated Respondents’ reserve obligation to be 626,550 pounds while CX 62 
shows a reserve obligation of 520,094 pounds of almonds. (CX 69) Mr. Ratto 
testified that Respondents were responsible for 3.4 million pounds of almonds 
for the 1987-1988 crop year, while the total calculated in CX 62 was only 
3,326,110 pounds of almonds. (Tr. 261-65; CX 54-55) Additionally, footnote 
43 of CX 62 indicates that the total pounds of almonds shipped does not 
include 66,375 pounds of almonds from JIB list with no explanation as to why 
those pounds of almonds were omitted. 

While the numbers contained in CX 62 do not correspond with numbers 
contained in other exhibits, I find evidence in the record that clearly 
establishes that Respondents failed to comply with the reserve requirement on 
March 22, 1988, and from March 31, 1988, through July 31, 1988. On March 
22, 1988, Mr. Ratto determined that Respondents did not have enough 
almonds in their inventory to comply with their reserve requirement. (Tr. 
187-89; CX 69) On March 31, 1988, Mr. Balice signed CX 56 which shows 
that while Respondents had a reserve obligation of 626,550 pounds of 
almonds, they only had 443,826 pounds of almonds in their inventory. This 
was not cured as evidenced by CX 57 signed by Mr. Balice on August 16, 
1988. The exhibit shows a reserve requirement of 625,517.28 pounds of 
almonds with an inventory of only 10,726 pounds of almonds. The numbers 
on the forms were represented to be accurate by Respondents and the 
documents on their face demonstrate that Respondents lacked sufficient 
inventory to meet their reserve requirement. The forms were completed and 
signed by the O.R.C. Company’s agent, Vito Balice. Therefore, Respondents 
were out of compliance on March 22, 1988, and from March 31, 1988, through 
July 31, 1988, when the reserve was released. 

Respondents assert two defenses. First, they argue that they shipped their 
reserve to Italy and held it in Italy in order to comply with Italian law. 
Respondents explain that the Calabreses are Italian nationals and therefore 
must comply with Italian law, specifically Decree Law No. 586 of July 28, 1955 
(concerning negotiation of foreign currencies), Decree Law No. 476 of June 
6, 1956 (concerning fundamental limitations on incurring foreign obligations), 
and the Ministerial Decree of March 12, 1981 (Ministerial Decree) (a 
restatement of exchange control and financial rules). (RX 2) The Ministerial 
Decree was established to avoid Italian speculation in foreign currencies and 
requires that goods purchased with funds borrowed from Italian banks be 
shipped to Italy within four months of the date of purchase. (RX 2) 

Respondents argue that the Limitations on Jurisdiction Doctrine provides 
that there are limitations on the exercise of enforcement jurisdiction in the 
United States. Section 403 of the RESTATEMENT (THIRD) FOREIGN 
RELATIONS LAW OF THE UNITED STATES provides that when persons are 
subject to the statutes or regulations of two different states and the 
requirements of those states are at odds, a balancing test should be 
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implemented to decide whether to enforce jurisdiction in the American 
tribunal. 

Respondents also argue that at the time they shipped the almonds, they 
believed in good faith that they could comply with the Order by holding their 
reserve in Italy because the Order does not contain a requirement that the 
almonds must be held in the State of California. Respondents explain that it 
is simply the policy of AMS and the Board to require reserve almonds to be 
held in California and it is not provided for by regulation or the AMAA. 

I find that there is no conflict between the Italian currency exchange laws 
and the almond marketing Order. Thus, the balancing test in section 403 of 
the RESTATEMENT (THIRD) FOREIGN RELATIONS LAW OF THE UNITED 
STATES is not applicable. The Order does not prescribe law with respect to 
the conditions of use of currency, foreign or domestic. The Order only 
regulates the handling of almonds grown in California. 

Respondents knew or should have known in advance of the crop year that 
the handling of almonds grown in California is subject to government control, 
including the establishment of the reserve requirement. Respondents knew 
or should have known that the requirements of the Order would have 
impacted their ability to utilize Italian funds. Peggy M. Leong, Manager of 
the Board, informed Mr. Balice and Onofrio Calabrese on February 2, 1988, 
that they could not store their reserve almonds in Italy. (CX 65) Thus, 
Respondents put themselves in a position in which they felt they had to violate 
either the Marketing Order or Italian law. This was a conflict entirely of their 
own making. 

Section 402 of the RESTATEMENT (THIRD) FOREIGN RELATIONS LAW OF 
THE UNITED STATES provides that a sovereign nation has broad powers to 
direct the conduct of affairs within its territory, among its citizens, and also, 
with respect to national security interests, the conduct of activities outside of 
its territory. This jurisdiction to prescribe laws extends to the promulgation 
of regulations such as marketing orders. See RESTATEMENT (THIRD) 
FOREIGN RELATIONS LAW OF THE UNITED STATES § 402 cmt. i (1987). The 
intent of Congress to apply United States law to the marketing of specified 
agricultural commodities is abundantly clear in the enactment of the AMAA. 
7 US.C. § 602(4). Moreover, the Judicial Officer has held that foreign 
storage of the reserve violates the ancillary requirements of the Order. In re 
Cal-Almond, Inc., 50 Agric. Dec. 183, 206-07 (1991), [aff'd], No. CV-F-91-123 
REC (E.D. Cal. [June 3, 1992]). Additionally, Respondents have not 
demonstrated that they in fact shipped an amount of almonds sufficient to 
comply with the reserve to Italy and held them until August 1, 1988, when the 
reserve was released. 

Respondents’ second defense is that the reserve requirement for the 1987- 
1988 crop year was invalid because the Board failed to provide agency 
agreements which would have allowed the sale of reserve almonds into 
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noncompetitive outlets. Respondents rely on a letter from Charles R. Brader, 
Director, Fruit and Vegetable Division, AMS, to Peggy M. Leong, in which 
Mr. Brader stated: "When a reserve is in effect, all handlers should be 
notified of their right to request an agency agreement under section 981.67 of 
the order." (RX 6) 

Section 981.67 of the Order provides: "Upon request of a handler, .. . the 
Board shall authorize such handler to act as agent of the Board, .. . in 
disposing of the reserve withheld from handling by such handler for that crop 
year." 7 C.F.R. § 981.67 (1987). It has long been the policy of the Secretary 
that a handler must request an agency agreement and that this policy is based 
on the plain language of the regulation. The statement by Mr. Brader 
represents a change in agency policy but does not change the requirement of 
the Order that a handler must request an agency agreement. Respondents 
provide no legal basis for making the change in policy retroactive to the 1987- 
1988 crop year. 

While it appears that Ms. Leong and the Board were in error during the 
1987-1988 crop year in determining that reserve almonds could not be sold 
into noncompetitive outlets, this is not sufficient to invalidate the reserve in 
effect during that year. (RX 6) Respondents were still under an obligation 
as required by the Order to hold almonds in reserve and they failed to meet 
that obligation. Further, Respondents do not explain what effect this had on 
their business. Respondents might have a claim for some relief if they had 
requested an agency agreement, been denied one, and then disposed of 
almonds into noncompetitive outlets. But the record lacks any evidence that 
such a scenario occurred. 

The record clearly establishes that Mr. Balice and the O.R.C. Company 
were fully aware of their obligation concerning the reserve requirement and 
knowingly shipped their inventory notwithstanding that obligation. (Tr. 278, 
280-86; CX 65, 77-78) Failure to comply with the reserve requirement is a 
violation of 7 C.F.R. §§ 981.46, .50, .52 (1987). Respondents were in violation 
of the reserve requirement on March 22, 1988, and from March 31, 1988, 
through July 31, 1988, when the reserve was released, for a total of 124 days. 
(CX 56-57) Section 8c(14)(B) of the AMAA provides that each day during 
which a violation continues shall be deemed to be a separate violation: 


(B) Any handler subject to an order issued under this section, or 
any officer, director, agent, or employee of such handler, who violates 
any provision of such order . . . may be assessed a civil penalty by the 
Secretary not exceeding $1,000 for each such violation. Each day 
during which such violation continues shall be deemed a separate 
violation, except that if the Secretary finds that a petition pursuant to 
paragraph (15) was filed and prosecuted by the handler in good faith 
and not for delay, no civil penalty may be assessed under this 
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paragraph for such violations as occurred between the date on which 
the handler’s petition was filed with the Secretary, and the date on 
which notice of the Secretary’s ruling thereon was given to the handler 
in accordance with regulations prescribed pursuant to paragraph (15). 


7 US.C. § 608c(14)(B). 


Failure to comply with the almond marketing Order and the regulatory 
provisions threatens the integrity of the marketing order program. Congress 
has found that the issuance of marketing orders, and the handling of 
commodities in compliance with such, are necessary to provide “an orderly 
flow of the supply thereof to market throughout [their] normal marketing 
season to avoid unreasonable fluctuations in supplies and prices." 7 U.S.C. 
§ 602(4). In 1987, Congress amended the AMAA to provide for 
administrative penalties for violations of the Order and its regulatory 
provisions to insure that the purpose of the marketing order program would 
not be eroded. H. REP. No. 391(I), 100th Cong., 1st Sess. 29-30, reprinted in 
1987 U.S.C.C.A.N. 2313-1, 2313-29-30. Because of the importance of the 
marketing order program I am assessing the civil penalties for each and every 
violation. However, as this is the first case brought pursuant to section 
8c(14)(B), I am not levying the maximum amount. 

I assess a penalty against Respondents for violating the reserve 


requirement in the amount of $62,000.00, $500.00 per day for 124 days. 


2. Respondents Violated the Recordkeeping Requirements of the Order. 


Section 981.70 of the Order provides: 


Each handler shall keep records which will clearly show the details 
of his receipts of almonds, withholdings, sales, shipments, inventories, 
reserve disposition, advertising and promotion activities, and other 
pertinent information in respect to his operations pursuant to the 
provisions of this part. Such records shall be retained by the handler 
for 2 years after the end of the crop year to which they apply. Each 
handler’s premises shall be accessible to authorized representatives of 
the Board and the Secretary for examination and audit of the aforesaid 
records and for inspection and observation of almonds. 


7 C.F.R. § 981.70 (1987). 
Complainant alleges that Respondents failed to maintain necessary records, 


and additionally failed to maintain what records existed within the State of 
California. 
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Respondents argue that the Order does not require that the records be 
maintained within the State of California, that this is only a policy of AMS. 
Respondents also argue that the record contains no evidence that the O.R.C. 
Company did not have the records required and did not make them available 
to the Board or the Secretary. 

On May 18, 1988, a Board auditor visited Mr. Balice but no audit could be 
performed because Mr. Balice failed to provide records of grower receipts, 
withholdings, sales, shipments, inspections and inventories. (CX 74) Mr. 
Balice admitted that he did not have inspections done on incoming almonds, 
even though he was aware that inspections were required. (CX 77) Mr. 
Balice also admitted making purchases on a cash basis without receipts. He 
stated that for some purchases no records existed other than shipping al 
and bills of lading relating to their sale. (CX 78) 

Stephen Michael Pollard, Compliance Officer of AMS, again requested 
records covering the 1987-1988 crop year from Mr. Balice on March 13, 1989, 
and those records were never provided. (Tr. 42; CX 74) The evidence is 
unclear whether or not Mr. Balice was an agent at the time of the 
investigation. However, it is clear [that] Mr. Balice, in an attempt to frustrate 
the Department’s investigation, ordered that records be sent to Italy after he 
knew an investigation had begun. (CX 76) Therefore, he still had control 
over the records and could have provided them to Mr. Pollard. However, I 
believe the Department should have made an effort to request the needed 
records from the O.R.C. Company in Italy once it became known that the 
records had been shipped to Italy. 

Respondents violated the Order on May 18, 1988, when the Department’s 
auditor tried to perform an audit but could not because of the lack of records. 
This fact along with Mr. Balice’s testimony that proper records were not kept 
of some purchases demonstrates that Respondents failed to maintain the 
necessary records. Respondents were aware of the recordkeeping 
requirements. In September 1985, Ms. Leong sent information regarding 
handler responsibilities to Rocco and Onofrio Calabrese. (Tr. 83-86; CX 63) 
Field Representative David Asch informed Respondent Balice in June 1986 
that audits were performed on an annual basis and were based on original 
records kept in the ordinary course of business and retained in the State of 
California. (Tr. 90-92; CX 64) At the hearing, Respondents’ counsel objected 
to CX 64 on the grounds that an agency agreement between Mr. Balice and 
the Calabreses had not been established in 1986. Mr. Balice’s testimony 
indicates that he was working in California in 1985 and 1986 arranging for 
shipments of almonds to Italy for the Calabreses. (Tr. 279-80) Therefore, an 
agent-principal relationship was already in effect when Mr. Asch contacted 
Mr. Balice. Additionally, when Mr. Balice registered as a handler for the 
1987-1988 crop year, he was given a handler package which detailed the 
responsibilities of handlers and explained the rules and regulations of the 
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Order. (Tr. 97-98, 180-82) 

Therefore, a civil penalty will be assessed for May 18, 1988, and from the 
time Mr. Pollard met with Mr. Balice on March 13, 1989, until January 5, 
1990, when Complainant filed its Complaint, a total of 298 days. Because of 
the Department’s failure to request the records directly from the O.R.C. 
Company, I am only assessing $250.00 per day, half of the amount I am 
assessing for the other violations. For 298 days, that equals $74,500.00. 

I do not need to reach the question of whether records must be kept in the 
State of California, as the evidence shows a violation of section 981.70 of the 
Order because Respondents failed to maintain the necessary records. 


3. Respondents Violated the Reporting Requirements of the Order. 


Complainant alleges that Respondents violated the reporting requirements 
of the Order regarding the Form 1 reports due January 5, 1988, No. 8; April 
5, 1988, No. 9; and July 5, 1988, No. 10. 7 C.F.R. §§ 981.74, .472 (1987). 
Complainant argues that No. 8 was never filed, No. 9 was filed on time but 
was inaccurate and No. 10 was filed late and was inaccurate. (Tr. 207-08; CX 
55, 77-78) 

Respondents argue reports Nos. 9 and 10 were accurately filed and that 
there is no evidence to indicate that the forms were inaccurate. Respondents 
also point out that Mr. Ratto ultimately testified that reports Nos. 9 and 10 
were accurate. (Tr. 261) 

Mr. Balice stated that he did not file reports early in the crop year unless 
someone from the Board contacted him. (CX 77-78) Mr. Balice received a 
handler package explaining the responsibilities of a handler under the Order. 
(Tr. 180-81) Mr. Balice never filed Form 1, No. 8 due on January 5, 1988. 
(CX 77-78) In March 1988, Mr. Ratto called upon Mr. Balice and helped him 
fill out Form 1, No. 9. (Tr. 188-90; CX 54) As a result, the report was filed 
on time. Form 1, No. 10 was filed late. (CX 55) Mr. Balice did not 
complete the form until he was contacted by Mr. Ratto on August 16, 1988. 
(Tr. 207-08; CX 75) 

Respondents violated section 981.74 of the Order by failing to file Form 
1, No. 8 and by failing to file Form 1, No. 10 on time. For the reasons stated 
above I cannot rely on CX 62 to prove that the Form 1, Nos. 9 and 10 were 
inaccurate. Therefore, I assess a $500.00 penalty for each violation for a total 
of $1,000.00. 

Respondents have a motion pending to dismiss the allegations with regard 
to the alleged failure to file timely and accurately the Form 1. Respondents 
contend that I erroneously granted Complainant’s motion to amend the 
complaint at the hearing. (Tr. 265) The Rules of Practice provide that a 
Complaint may be amended as authorized by the judge upon a showing of 
good cause. 7 C.F.R. § 1.137 (1990). I determined at the hearing that good 
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cause existed to allow Complainant [to] amend its Complaint. Respondents 
were not prejudiced by my ruling. They had ample opportunity at the hearing 
and in the post-hearing briefs to present their arguments. Therefore, the 
motion to dismiss the allegations with regard to the reporting requirements 
is denied. 


4. Respondents Violated the Inedible Di ition Requiremen 


Complainant asserts that Respondents failed to comply with the inedible 
disposition requirement of the Order. 7 C.F.R. §§ 981.42, .442 (1987). 

Respondents argue that at most they failed to dispose of 612 pounds of 
inedible almonds. (Tr. 268-69) 

The record shows that Respondents shipped a total of 561,000 pounds of 
almonds after the effective date of section 8c(14)(B). (CX 44-48) 
Respondents reported a year-end inventory of 10,726 pounds of almonds. 
(CX 57) This is a total of 571,726 pounds of almonds. Using an industry 
average figure as calculated by the Board for the 1987-1988 crop year of 1.8% 
of almonds received, Respondents had an inedible disposition of 10,291 
pounds of almonds. (Tr. 55-56, 110-11) Respondents disposed of 7,695 
pounds of inedible kernels on August 24, 1988, to Nut Oil, Inc. (CX 49) No 
other record of proper disposition of inedibles is in the evidence. Mr. Balice 
made a statement that he disposed of 9,260 pounds of almonds. (CX 78) 
Even so, that is insufficient to meet Respondents’ obligation of 10,291 pounds 
of almonds. Thus, Respondents failed to dispose of their inedible almonds. 

Respondents’ conclusion that at most they failed to dispose of 612 pounds 
is incorrect because they base it on shipments of almonds made after 
December 27, 1987, which they argue was the effective date of section 
8c(14)(B). The effective date was December 22, 1987. Omnibus Budget 
Reconciliation Act of 1987, Pub. L. No. 100-203, tit. I, § 1501, 101 Stat. 1330- 
27 (1987). 

Regulation 7 C.F.R. § 981.442 states that inedibles must be disposed of by 
July 31. Section 981.42 of the Order has no such requirement. Respondents 
argue that section 8c(14)(B) was intended to penalize for violations of the 
Order only, and not violations of the Regulations. Respondents assert that 
violations of the Regulations are governed by section 10(c) of the AMAA. 7 
US.C. § 610(c). 

Title 7 of the Code of Federal Regulations, which pertains to almonds 
grown in California, is divided into two subparts. The first subpart is 
identified as the "Subpart-Order Regulating Handling" and the second subpart 
is identified as "Subpart-Administrative Rules and Regulations." Section 
981.45 of the Order requires handlers to handle almonds "in accordance with 
the terms and conditions of this part." 7 C.F.R. § 981.45 (1987). The Order 
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defines "Part" as "the order regulating the handling of almonds grown in the 
State of California, and all rules, regulations, and supplementary orders issued 
thereunder." 7 C.F.R. § 981.23 (1987). Consequently, sections 981.23 and 
981.45 read together establish that the administrative rules and regulations are 
“the order" for purposes of requiring compliance. Therefore, section 981.442 
must also be read as part of, and effectuating the requirements of, section 
981.42 of the Order. 

Section 981.42 of the Order provides that regulations and rules may be 
established which are necessary and incidental to the administration of its 
terms. Section 981.442 effectuates the terms of section 981.42 of the Order. 
The Order requires the orderly and verifiable disposition of inedible almonds 
outside the normal commercial channels. Thus, a violation of that 
requirement is a violation of the Order, whether contained explicitly in the 
language of section 981.42 or the language [in] its effectuating regulation. 

More importantly, the House Report demonstrates Congress’ intent that 
section 8c(14)(B) apply not only to the Order itself, but also to the regulations 
effectuating the Order. The House Report notes: 


To maintain the integrity of the marketing order program, it is 
necessary that civil penalties (imposed through administrative 
procedures) be used as an enforcement tool to respond to regulatory 
violations in addition to the criminal enforcement procedures currently 


provided. Furthermore, administrative civil penalties will ensure that 
regulatory violations of marketing orders will be dealt with in a timely, 
efficient, and effective manner. 


H. Rep. No. 391(1), 100th Cong., 1st. Sess. 29-30, reprinted in 1987 
US.C.CA.N. 2313-1, 2313-29-30 (emphasis supplied). 

Respondents’ reliance on section 10(c) is misplaced. The Secretary issues 
regulations pursuant to section 10(c) to carry out “powers vested in him" by 
the AMAA, such as the rules of practice and procedure; to adjudicate section 
8c(15)(A) petitions; to arbitrate and mediate disputes relating to the sales of 
milk; to conduct referenda; and to determine the qualifications of the milk 
cooperatives. See 7 C.F.R. Part 900 (1991); [7 U.S.C.] §§ 608c(3), (4), 
(15)(A), (19), 671. 

Section 981.442 of the Regulations promulgated pursuant to the Order was 
issued to effectuate the requirements of section 981.42 of the Order. These 
sections taken together set out the requirements of the Order with respect to 
Respondents’ obligation to properly dispose of inedible almonds received by 
them and they failed to comply with that obligation. Section 981.442(a)(6) 
requires a handler’s disposition to be satisfied no later than July 31, 
succeeding the crop year in which the obligation was incurred. Therefore, 
Respondents were in violation of the obligation to dispose of inedibles 
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beginning on August 1, 1988, and continuing until the date of the filing of the 
complaint, January 5, 1990. That is a total of 157 days. I assess a civil penalty 
of $500.00 per day for a total amount of $78,500.00. 


5. Respondents Violated th mpliance Requirement of the Order. 


Complainant asks that Respondents be assessed a civil penalty for violation 
of section 981.45 of the Order. That section provides: “In order to effectuate 
the declared policy of the act, no handler shall handle almonds except in 
accordance with the terms and conditions of this part.". 7 C.F.R. § 981.45 
(1987). 

In view of the penalties assessed for various specific violations of the 
Order, which are sufficient to effectuate the purposes of the statute, I will not 
assess a penalty for what is essentially a "catch-all" provision. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Before considering what civil penalties are appropriate to be assessed 
against Respondent Balice for the four types of violations involved here (§§ 
V-VIII, infra), four preliminary matters are discussed (§§ I-IV, infra). 


I. The ALJ’s Initial Decision and Order Should Be Adopted as to the 
Calabrese Respondents. 


Respondents Onofrio Calabrese and Rocco Calabrese filed no Appeal 
from the ALJ’s Initial Decision and Order. Similarly, Complainant filed no 
direct Appeal from the ALJ’s Initial Decision and Order. Hence, if 
Respondent Balice had not filed an Appeal, from which Complainant filed a 
Cross-Appeal as to all Respondents, no consideration could have been given 
to the correctness of the ALJ’s Initial Decision and Order with respect to 
Respondents Onofrio Calabrese and Rocco Calabrese. Whether the Judicial 
Officer has authority to consider an increase in the civil penalty as to 
Respondents Onofrio Calabrese and Rocco Calabrese in these circumstances 
is an issue not free from doubt. 

In In re McConnell, 44 Agric. Dec. 712 (1985), vacated in part, Nos. 
85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order substituted for 
original order), an ALJ assessed civil penalties against a horse trainer and six 
horse owners, in the amounts of $400 to $1,500. In that case, none of the six 
horse owners appealed from the Initial Decision, and Complainant filed no 
direct Appeal. But when the horse trainer filed an Appeal, Complainant 
Cross-Appealed as to all of the Respondents. I held that the civil penalties 
as to the six horse owners should be increased to $2,000 each, 44 Agric. Dec. 
at 727-36. 
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However, when my decision was appealed to the United States Court of 
Appeals for the Sixth Circuit by the horse trainer and five of the six owners, 
my decision was not defended on the merits. Rather, the Department’s 
attorney consented to an order by the court vacating my Decision and Order 
as to the horse trainer and the five owners who appealed, and assessing civil 
penalties against the five horse owners in the exact amounts previously 
assessed by the ALJ in that case. That consent action on judicial review raises 
serious questions, to say the least, as to the propriety of considering an 
increase in the civil penalties assessed against Respondents who do not appeal 
from an ALJ’s Initial Decision, where there is no direct Appeal by the 
Government, but only a Cross-Appeal filed after another Respondent appeals. 

Without deciding whether such an increase would ever be appropriate, it 
seems inappropriate to even consider an increase in the penalty assessed 
against Respondents Onofrio Calabrese and Rocco Calabrese, since they are 
no longer handlers regulated by the Order, a very substantial civil penalty was 
assessed against them by the ALJ, and any collection efforts presumably would 
have to be effected in a foreign country. By the same token, since 
Respondents Onofrio Calabrese and Rocco Calabrese filed no Appeal from 
the Initial Decision, it would be inappropriate to consider reducing the civil 
penalty assessed against them. 


II. Civil Penalties Can Be Assessed Against Respondent Balice for 
Continuing Violations He Initiated While an Agent of a Handler, 
After His Agency Terminated. 


The uncontradicted evidence shows that Respondent Balice was no longer 
an agent or employee of O.R.C. Company at least by March 13, 1989, or 
thereafter. In addition, Complainant’s representatives testified at the hearing 
that Respondent Balice expressly said on March 13, 1989, that he no longer 
represented O.R.C. Company in any way. (Tr. 41-42, 60, 78-79, 273-74; CX 
77). 

Respondent Balice argues (Appeal Petition at 18): 


In addition, the ALJ erred when he found that Balice was jointly 
and severally liable for what the ALJ contended to be the continuing 
obligation to supply the records, since it was quite clear to Pollard 
when he spoke to Balice in March of 1989 that Balice was no longer an 
agent of O.R.C., and Balice was no longer the handler with respect to 
the 1987-1988 crop year, it was the Calabreses. While Balice may be 


5Although some record citations are included by the Judicial Officer in this Decision, no effort 
has been made to cite all relevant record references. 





ONOFRIO CALABRESE, et al. 147 
51 Agric. Dec. 131 


responsible with respect to the original obligation to provide the 
records, the error in the ALJ’s Decision was that Balice was jointly and 
severally liable for the continuing civil penalty occurring on a daily basis 
thereafter, since § 608c(14)(B) does not permit civil penalties to be 
assessed against someone who is not an agent of handler. 


The AMAA provides (7 U.S.C. § 608c(14)(B)): 


(B) Any handler subject to an order issued under this section, or 
any officer, director, agent, or employee of such handler, who violates 
any provision of such order . . . may be assessed a civil penalty by the 
Secretary not exceeding $1,000 for each such violation. Each day 
during which such violation continues shall be deemed a separate 
violation. .. . 


The AMAA does not on its face say that each day during which such 
violation continues shall be deemed a separate violation only if the handler 
remains in business subject to the Order, or remains an officer, director, agent, 
or employee. The issue presented here is whether such a limitation should be 
read into the language of the AMAA. At least in the circumstances here, I 
do not believe that such limiting language should be read into the AMAA. 

First, the AMAA is remedial legislation which should be liberally 


construed to achieve the Act’s purpose.‘ Second, the contemporaneous 
administrative construction of the AMAA is entitled to great weight. Chevron 
v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-45 (1984); 
Youakim v. Miller, 425 U.S. 231, 235 (1976); Northern Cheyenne Tribe v. 
Hollowbreast, 425 U.S. 649, 660 (1976); Griggs v. Duke Power Co., 401 US. 
424, 433-34 (1971); United States v. American Trucking Ass’ns, 310 U.S. 534, 
549 (1940). As stated in Udall v. Tallman (380 U.S. 1, 16 (1964)): 


When faced with a problem of statutory construction, this Court 
shows great deference to the interpretation given the statute by the 
officers or agency charged with its administration. "To sustain the 
Commission’s application of this statutory term, we need not find that 
its construction is the only reasonable one, or even that it is the result 
we would have reached had the question arisen in the first instance in 


‘Shapiro v. United States, 335 U.S. 1, 31 (1948); Sunshine Anthracite Coal Co. v. Adkins; 310 
U.S. 381, 392 (1940); McDonald v. Thompson, 305 U.S. 263, 266 (1938); Piedmont & N. Ry. v. 
ICC, 286 U.S. 299, 311-12 (1932); Bruhn’s Freezer Meats v. USDA, 438 F.2d 1332, 1336 (8th Cir. 
1971); Swift & Co. v. United States, 393 F.2d 247, 253 (7th Cir. 1968); Bowman v. USDA, 363 
F.2d 81, 85 (Sth Cir. 1966). 
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judicial proceedings." Unemployment Comm’n v. Aragon, 329 U.S. 143, 
153. See also, e.g., Gray v. Powell, 314 U.S. 402; Universal Battery Co. 
v. United States, 281 U.S. 580, 583. “Particularly is this respect due 
when the administrative practice at stake ‘involves a contemporaneous 
construction of a statute by the men charged with the responsibility of 
setting its machinery in motion, of making the parts work efficiently 
and smoothly while they are yet untried and new.” Power Reactor Co. 
v. Electricians, 367 U.S. 396, 408. 


Considering first the situation in which a person sets in motion continuing 
violations while he is a handler, and then ceases to be a handler, if civil 
penalties for the continuing violations could not be assessed after the person 
ceased functioning as a handler, the remedial purposes of the Act would be 
thwarted. To use an extreme example, a person could plan to be a "handler 
for a day," buying and selling a large quantity of almonds on the same day, 
without complying with any of the regulatory requirements relating to 
reserves, inedible disposition, reports or records. By ignoring the reserve and 
inedible disposition requirements, the handler could reap great benefits, while 
incurring only a single day’s penalties, unless the Act authorizes civil penalties 
for the continuing violations occurring after the person ceased operations as 
a handler. Certainly the statutory language should not be construed in such 
a narrow fashion as to preclude civil penalties for such continuing violations. 
(Criminal penalties have proven inadequate, § IV, infra.) 

The same result should be reached in the case of an agent of a handler 
who has complete management responsibilities. Specifically, in the present 
case, Respondent Balice was the only person in the United States with 
complete management responsibilities involving O.R.C.’s handling activities. 
For the most part, Respondents Onofrio Calabrese and Rocco Calabrese were 
in Italy. Respondent Balice acted as buyer of the almonds, and supervised "all 
operations involving the sampling, purchase, warehousing, processing, and 
delivery of almonds on behalf of" his uncles, Onofrio and Rocco Calabrese 
(CX 77, p. 1). He is the person who arranged for the inspection and sale of 
the inedible nuts that were disposed of (CX 77, p. 1). He characterized his 
duties as having the “responsibility of running the O.R.C. operation in 
California by myself" (CX 77, p. 2). He testified that "I was the only one here 
in California and was constantly on the run" (Tr. 279). Although he received 
instructions from his uncles, he was the only person in the United States 
carrying on their handling functions. Accordingly, he should be responsible 
for the continuing violations that he personally set in motion as an agent for 
the O.R.C. Company even after his agency relationship terminated. 

We need not decide in this case the question that would be presented if 
some minor employee, e.g., a person whose only function was to spend 2 or 
3 hours a week keeping a handler’s books and records, would be responsible 
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for continuing penalties if the records were requested but not provided while 
that person worked for the handler, and the person then discontinued any 
employment or agency relationship with the handler. 

It is important to note that the facts in this case are quite dissimilar from 
the facts in Veg-Mix, Inc. v. USDA, 832 F.2d 601, 609-10, 612-14 (D.C. Cir. 
1987), where the court indicated that an officer of a corporation would only 
be responsible for failure to pay violations under the Perishable Agricultural 
Commodities Act that occurred while he was associated with the corporation. 
Under that Act, certain sanctions apply to persons "responsibly connected" 
with a firm which has been found to have committed flagrant or repeated 
violations, or which has had its license revoked. The court remanded the case 
to the Judicial Officer to determine whether the violations occurring after the 
resignation of a director, Mr. Harris, qualified as “flagrant or repeated" 
violations (832 F.2d at 609, 614). The court stated (832 F.2d at 609-10 n.4): 


4. Counsel for the agency has suggested in a footnote 
unaccompanied by record authority that "the seeds of injury 
were inevitably planted during . . . Harris’ tenure in office as 
a director." Brief for Respondents in Nos. 86-1201 and 
86-1202 at 19 n. 10. We fail to see the inevitability; this 
statement is pure ipse dixit. It strikes us as unlikely, moreover, 
that the definition of responsibly connected could stretch far 
enough to include connection to an enterprise that will one 
day become a PACA violator. 


Further, the court stated (832 F.2d at 614): 


In sum, we find that substantial evidence supports the finding that 
Harris was initially a director of Veg-Mix, but not the finding that he 
continued to be a director (or responsibly connected person) after his 
resignation. At the time of the resignation, only a few of the 
transactions had taken place—the ones with Syracuse & Jenkins. Both 
because of their quantity and the newly offered evidence that they were 
open to legitimate dispute at the time, there is reason to doubt that 
they constitute repeated or flagrant transactions for purposes of § 
499h(a). If they do not, then Harris would face no penalties as a 
responsibly connected person. We therefore remand Harris’s case to 
await the agency’s decision in Veg-Mix. 


In the present case, it is clear that, not only were the "seeds of injury. . . 
inevitably planted" during the period when Respondent Balice was an agent 
of the violating handler, but the actual violations had already started as a 
result of Respondent Balice’s personal actions. For example, it was 
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Respondent Balice who was personally responsible for maintaining the 
records, but failed to do so, and who was personally responsible for disposing 
of the inedible almonds, but failed to do so completely. He terminated his 
relationship with O.R.C. Company after he had started continuing violations, 
with full knowledge that there was no one in the United States who could put 
an end to the violations. This is quite different from the situation in Veg-Mix, 
where the only "seeds of injury" planted by Mr. Harris involved participating 
in legitimate business activities that left the corporation in a weakened 
financial condition, perhaps contributing to the corporation’s payment 
violations that occurred after Mr. Harris resigned. However, in Veg-Mix, the 
payment violations that occurred after Mr. Harris resigned related to new 
transactions entered into by the corporation after he left the corporation, 
which may or may not have been entered into had Mr. Harris remained with 
the corporation. Here, on the other hand, the violations for which 
Respondent Balice is held responsible are the same violations he initiated 
while he was solely responsible for managing O.R.C.’s handling activities. 
Accordingly, I am assessing penalties against Respondent Balice for the 
continuing violations he initiated, including penalties for the time period after 
his agency terminated. 

Finally, as to when a continuing violation ends, Respondent Balice argues 
that at the latest, civil penalties should not be assessed for any time period 
after "September 8, 1989 when USDA closed out their investigation and 
submitted a report for prosecution. The fact that USDA waited to file a 
Complaint until January 5, 1990 is no justification for assessing a continuing 
penalty during the period of time when no further investigative efforts were 
being made whatsoever by USDA" (Appeal Petition at 18). However, nothing 
in the Act precludes the assessment of a civil penalty for a continuing violation 
for the period after the investigation is completed, or even after the Complaint 
is filed. Theoretically, at least, civil penalties could accrue even up to the time 
of the hearing. Each case must be judged in the light of all the relevant 
circumstances in determining when it is no longer appropriate to assess civil 
penalties for a continuing violation. 


III. Respondent Balice’s Contention That Provisions of the Order Are 
Invalid Is Irrelevant. 


Respondent Balice argues (Appeal Petition at 4): 


Balice also contends that various legal conclusions drawn by the 
ALJ were the result of the ALJ dismissing Balice’s administrative 
petition filed pursuant to 7 U.S.C. 608c(15)(A) which raised various 
affirmative defenses to the pending 14(B) action. The ALJ felt bound 
by the Judicial Officer’s previous ruling In Re Cal-Almond, Inc. IT, 50 
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Agric. DEC. 183 (1991), appealed Docket No. CV-F-91-123 REC 
(E.D.CA, March 15, 1991); In Re Saulsbury Orchards and Almond 
Processing, Inc., 50 Agric. DEC. 23 (1991) Appeal Docket No. 
CV-F-91-064 REC (E.D.CA, February 8, 1991), and since all of those 
issues remain on appeal with the District Court in the Eastern District 
of California at Fresno, the District Court reversal of the Judicial 
Officer’s opinions in those cases, will have a substantial impact on the 
outcome of this case. [The District Court affirmed these cases on 
June 3, 1992.] 


However, even if various Order provisions were ultimately held to be 
invalid, that would have no effect on the civil penalties assessed here, all of 
which relate to violations occurring before Respondents filed their Petition 
pursuant to 7 U.S.C. § 608c(15)(A). The AMAA expressly provides (7 U.S.C. 
§ 608c(14)(B) (emphasis added)): 


(B) Any handler subject to an order issued under this section, or 
any officer, director, agent, or employee of such handler, who violates 
any provision of such order . . . may be assessed a civil penalty by the 
Secretary not exceeding $1,000 for each such violation. Each day 
during which such violation continues shall be deemed a separate 
violation, except that if the Secretary finds that a petition pursuant to 
paragraph (15) was filed and prosecuted by the handler in good faith and 
not for delay, no civil penalty may be assessed under this paragraph for 
such violations as occurred between the date on which the handler’s 
petition was filed with the Secretary, and the date on which notice of the 
Secretary’s ruling thereon was given to the handler in accordance with 
regulations prescribed pursuant to paragraph (15). The Secretary may 
issue an order assessing a civil penalty under this paragraph only after 
notice and an opportunity for an agency hearing on the record. Such 
order shall be treated as a final order reviewable in the district courts 
of the United States in any district in which the handler subject to the 
order is an inhabitant, or has the handler’s principal place of business. 
The validity of such order may not be reviewed in an action to collect 
such civil penalty. 


Under the statutory language, a handler who believes that a Marketing 
Order provision is invalid must file an 8c(15)(A) Petition in order to be 
relieved from the statutory penalty provisions. The exemption from civil 
penalties begins on "the date on which the handler’s petition was filed with the 
Secretary... ." 7 U.S.C. § 608c(14)(B). 

The legislative history of the AMAA is consistent with the plain language 
thereof, viz., that there is an exception from civil penalties only during the 
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pendency of an 8c(15)(A) Petition. The legislative history is quoted and relied 
on in United States v. Ruzicka, 329 U.S. 287, 294 n.3 (1946), as follows: 


"During the period while any such petition is pending before the 
Secretary and until notice of the Secretary’s ruling is given to the 
petitioner, the penalties imposed by the act for violation of an order 
cannot be imposed upon the petitioner if the court finds that the 
petition was filed in good faith and not for delay. The Secretary may, 
nevertheless, during this period proceed to obtain an injunction against 
the petitioner pursuant to section 8a(6) of the Agricultural Adjustment 
Act.... It is believed that these provisions establish an equitable and 
expeditious procedure for testing the validity of orders, without 
hampering the Government’s power to enforce compliance with their 
terms." S. REP. No. 1011, 74th Cong,., ist Sess., p. 14. 


Accordingly, even if various provisions of the Order were ultimately held 
to be invalid, that would be no defense to any of the violations for which civil 
penalties are assessed in this case, all of which occurred before Respondents 
filed their 8c(15)(A) Petition. 


IV. Factors to Be Considered in Determining the Civil Penalty to Be 
Assessed for Each Violation. 


The AMAA, unlike some other statutes, (e.g., the Packers and Stockyards 
Act, 7 U.S.C. §§ 193(b), 213(b)), provides no explicit standards to be followed 
in determining the amount of the civil penalty to be assessed for each 
violation, except the statutory maximum of $1,000 for each day a violation 
continues. The legislative history of the Act explains the purpose of the civil 
penalty provisions, as follows (H. REP. NO. 391(I), 100th Cong., 1st. Sess. 29- 
30, reprinted in 1987 U.S.C.C.A.N. 2313-1, 2313-29-30): 


Marketing order penalties 


Under current law, any handler who violates a marketing order 
regulation is subject to a criminal fine of not less than $50 or more 
than $5,000 for each violation and each day during which the violation 
occurs. Such violations are referred by the Department of Agriculture 
to the U.S. Attorneys Office of the Department of Justice for 
prosecution. Only the U.S. Attorneys Office may enforce this section 
and take action against violators of marketing orders. 


This criminal prosecution procedure, however, is both time- 
consuming and cumbersome. In addition, the U.S. Attorneys offices 
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handle an enormous number and variety of cases on behalf of all 
Federal Government agencies. Because the Offices cannot effectively 
handle the volume of cases that they now receive, many regulatory 
violations are often not pursued. 


In many cases, the U.S. Attorneys Offices have not taken any 
action against reported marketing order violations. In 1986, for 
example, out of 52 investigations of alleged violations of fruit, vegetable, 
and specialty crop marketing orders, only 11 were resolved by the U.S. 
Attorneys Offices. 


To maintain the integrity of the marketing order program, it is 
necessary that civil penalties (imposed through administrative 
procedures) be used as an enforcement tool to respond to regulatory 
violations in addition to the criminal enforcement procedures currently 
provided. Furthermore, administrative civil penalties will ensure that 
regulatory violations of marketing orders will be dealt with in a timely, 
efficient, and effective manner. 


Thus, section 1051 contains a provision that gives the Department 
of Agriculture the authority to initiate an administrative action to assess 
a civil penalty of not more than $1000 for each violation against any 


handler who violates a marketing order. Each day during which a 
violation continues would be considered a separate violation. 


The Secretary would be required to give notice and an opportunity 
for an agency hearing before assessing a civil penalty. A penalty order 
would be reviewable in the U.S. district court in any district in which 
the handler subject to the order is an inhabitant, or has his principal 
place of business. The bill does not eliminate the authority to seek a 
criminal fine for a marketing order violation, where appropriate. It 
simply will authorize the Secretary of Agriculture to seek an 
administrative civil penalty when circumstances indicate that it would 
be an effective regulatory enforcement tool. 


The importance of compliance by all handlers with Marketing Order 
programs was explained by the Supreme Court in Ruzicka, supra, as follows 
(329 US. at 293): 


The success of the operation of such Congressionally authorized milk 
control must depend on the efficiency of its administration. 
Promptness of compliance by those subject to the scheme is the 
presupposition of Order No. 41. Thus, definite monthly deadlines are 
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fixed by the Order for every step in the program. In large measure, the 
success of this scheme revolves around a "producers" fund which is 
solvent and to which all contribute in accordance with a formula 
equitably determined and of uniform applicability. Failure by handlers 
to meet their obligations promptly would threaten the whole scheme. 
Even temporary defaults by some handlers may work unfairness to 
others, encourage wider non-compliance, and engender those subtle 
forces of doubt and distrust which so readily dislocate delicate 
economic arrangements. 


Although the Supreme Court was speaking with respect to a Milk 
Marketing Order, the same reasoning is applicable to the present Marketing 
Order. Accordingly, civil penalties must be assessed at a level to deter 
Respondents and others from similar violations in the future. 

The Department’s long-standing sanction policy was recently changed. As 
stated in Jn re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey & Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), appeal docketed, 
No. 91-70169 (9th Cir. Mar. 8, 1991): 


Respondents contend that the sanction is too severe, but the ALJ’s 
decision reflects the serious nature of the numerous violations, many 
of which were recurrent. The ALJ’s sanction coincides with the 
sanction recommended by the administrative officials as the sanction 
necessary to achieve the remedial purposes of the Act. The 
administrative recommendation as to the appropriate sanction is 
entitled to great weight, in view of the experience gained by the 
administrative officials during their day-to-day supervision of the 
regulated industry. 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


In determining the amount of the civil penalties to be assessed against 
Respondent Balice for each of his violations, it is appropriate to consider the 
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nature of the violations, the number of violations, the damage or potential 
damage to the regulatory program from the type of violations involved here, 
the amount of profit potentially available to a handler who commits such 
violations, prior warnings or instructions given to Respondent Balice, and any 
other circumstances shedding light on the degree of culpability involved. 

Needless to say, the civil penalties assessed in consent cases should be 
given no consideration in determining the sanction to be imposed. In a case 
where a consent order is agreed to by the parties, there is no record or 
argument to establish the basis for the sanction. It may seem less than 
appears warranted because of problems of proving the allegations of the 
Complaint or because of mitigating circumstances not revealed to the 
Administrative Law Judge or the Judicial Officer. Other circumstances, such 
as personnel and budget considerations and the delay inherent in litigation, 
may also cause a consent order to seem less severe than appropriate. 
Conversely, a consent order may seem more severe than appears warranted 
because of aggravated circumstances not revealed by the Complaint. 

The present case is not a case where Respondent Balice inadvertently 
violated a regulatory provision of the Order, but, rather, this is a case where 
Respondent Balice deliberately violated all of the significant regulatory 
provisions, notwithstanding repeated efforts by the Board to apprise him of his 
responsibilities. 

Respondent Balice began working with almonds as early as 1985 or 1986 
(Tr. 279). The manager of the Almond Board of California mailed a packet 
of handler information and responsibilities to Respondents Rocco and Onofrio 
Calabrese, at Respondent Balice’s request, in September of 1985 (Tr. 83-86; 
CX 63). A field representative of the Board met with Respondent Balice on 
June 2, 1986, and explained to him that all handling functions had to be 
performed in California, that audits must be performed based on original 
records kept in the ordinary course of business, that inedibles must be 
disposed of in the area of production, and that reserve almonds would have 
to be kept in California so that they could be inspected there (Tr. 87-93; CX 
64). Another field representative of the Board met with Respondent Balice 
in September or early October 1987, and gave him a handler package, 
containing handler information, forms, handler duties and responsibilities, and 
a calendar showing the dates various forms are due. The field representative 
went over the items with Respondent Balice. (Tr. 180-83). The manager of 
the Board and a Board field representative met with Respondent Balice and 
Rocco and Onofrio Calabrese on February 2, 1988, and told them again that 
they could not ship their reserves to Italy, and that all records and handling 
functions had to stay in California (Tr. 94-97; CX 65). On March 11, 1988, 
a field representative of the Board again warned Respondent Balice of the 
need to keep sufficient almonds on hand for his reserve (Tr. 183; CX 66). On 
May 18, 1988, a Board auditor discussed with Respondent Balice the proper 
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use of forms, and the need for compliance with the requirements for reserves 
and the disposition of inedibles (Tr. 104-08; CX 74). 

Notwithstanding the repeated instructions and advice received from the 
Almond Board of California, Respondent Balice failed to maintain the 
required reserve (even if the portion of the reserve shipped to Italy were to 
be counted as part of the reserve) (§ V, infra), failed to maintain the proper 
records (§ VI, infra), failed to file a report timely, and failed entirely to file 
another report (§ VII), and failed to properly dispose of inedible almonds (§ 
VII). 

As to the reports, Respondent Balice never filed reports on time unless he 
was personally contacted as to the report by the Board’s field representative 
(Tr. 240; CX 77, p. 2). As to the reserve violations, Respondent Balice and 
his uncles fully understood that the Board considered that the Marketing 
Order requirements must be complied with, notwithstanding Italian law (Tr. 
98, 168-69, 275-78, 280; CX 64, 65, 66, 68, 75, 79). Yet Respondent Balice 
deliberately shipped O.R.C.’s almonds without maintaining a sufficient reserve 
(§ V, infra). Similarly, Respondent Balice failed to maintain the required 
records, notwithstanding explicit instructions as to how to maintain proper 
records, and he caused the records of receipts to be shipped to Italy after he 
knew that an investigation was underway, and after his bookkeeper had been 
expressly requested by a compliance officer to make the records available to 
the Board (Tr. 31-49, 61; CX 76). 


Respondent Balice’s complete and total failure to comply with the bulk of 
the regulatory requirements is a weighty factor to be considered, along with 
all the other relevant factors, in determining the appropriate civil penalties to 
be assessed. 


V. The Reserve Requirement Violations. 


The ALJ held that any attempts by Respondents to hold almonds sufficient 
to comply with the reserve requirement in Italy violated the “ancillary 
requirements of the Order" (Initial Decision at 8, citing Cal-Almond, supra, 
50 Agric. Dec. at 206-07). Respondent Balice argues that the requirement for 
storage of reserve almonds in the State of California is a legislative rule 
requiring compliance with the Administrative Procedure Act before it can be 
enforced (Appeal Petition at 4-13). Even if that argument were sound, it 
would not be a defense to a civil penalty action for violations occurring before 
Respondents filed a (15)(A) Petition (§ III, supra). Furthermore, in stating 
that the reserve almonds must be held in California, the Board was simply 
interpreting that part of the Order which requires handlers to ensure that 
their premises are “accessible to authorized representatives of the Board and 
the Secretary for observation and examination of almonds." 7 C.F.R. § 981.70. 
Interpretative rules are not subject to the procedural requirements of the 
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Administrative Procedure Act. 5 U.S.C. § 553(b)(A), (d)(2). 

The Board has the power to impose such restrictions as part of its 
authority to investigate violations of the Order and to administer the Order 
according to its terms. 7 C.F.R. § 981.38. The Board has not been delegated 
any authority to promulgate legislative or substantive rules, and, therefore, its 
rules are by necessity interpretative only. See Hall v. Equal Employment 
Opportunity Comm’n, 456 F. Supp. 695, 701 (N.D. Cal. 1978). Specifically, the 
Order requires that each handler’s premises shall be accessible for the Board’s 
“inspection and observation" of the handler’s reserve almonds and business 
records. I held in Cal-Almond that, "[gliven the authority granted by these 
sections [of the Order], it is proper for the Board to impose ancillary 
requirements which reasonably control the geographic scope of its oversight 
activities." Cal-Almond, supra, 50 Agric. Dec. at 206. 

Not only is the requirement that reserve almonds be stored in California 
reasonably related to the Board’s interest in facilitating its own enforcement 
of the Almond Marketing Order, but the warehousing of reserve almonds in 
other countries may reasonably be viewed as placing them into channels of 
commerce, i.c., handling the almonds. Jd. Therefore, the Board’s 
requirement that reserve almonds be stored in California is justified on the 
twin grounds of facilitating the Board’s enforcement activities and preventing 
the disruption of the reserve’s price-support function. Respondent Balice’s 
arguments that the geographic restrictions impose a "binding norm" and are, 
thus, legislative rules are unpersuasive. Under the decisions of the Ninth 
Circuit, "[s]ubstantive rules are those which effect a change in existing law or 
policy." Powderly v. Schweiker, 704 F.2d 1092, 1098 (9th Cir. 1983), citing 
Gosman v. United States, 573 F.2d 31, 39 (Ct. Cl. 1978). “Interpretative rules 
are those which merely clarify or explain existing law or regulations." Id. The 
requirement that reserve almonds be stored within the State of California 
clarifies and explains the requirement that a handler’s premises be "accessible" 
to the Board for the examination of almonds. 7 C.F.R. § 981.70. As such, the 
geographic restriction merely clarifies the regulation’s terms as applied to the 
situation in which the Board must perform its administrative duties. See 
Alcaraz v. Block, 746 F.2d 593, 613 (9th Cir. 1984). 

Although the Board and the Department have the authority to conduct 
inspections wherever and whenever necessary to administer and enforce the 
Order and the AMAA, the "monitoring of almonds stored in a distant foreign 
country would constitute an unjustifiable burden on the Board." Cal-Almond, 
supra, 50 Agric. Dec. at 206. The Board and the Department are entirely 
justified in interpreting "accessible" as being within the area of production of 
the Marketing Order’s regulated commodity. 

The “binding norm" imposed upon Respondents is the Order’s requirement 
that the handler’s premises be accessible to Board auditors and inspectors. 
That binding norm was properly promulgated pursuant to the formal 
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rulemaking which implemented the Order in 1950. The establishment of the 
geographic restriction for such accessibility is precisely the exercise of 
"ministerial or facilitative" powers of the Administrative Committees described 
by the Ninth Circuit Court of Appeals in Wileman Bros. & Elliott, Inc. v. 
Giannini, 909 F.2d 332, 336 n.6 (9th Cir. 1990). The restriction facilitates the 
inspection of reserve almonds held by handlers, and promotes the efficient 
administration of the Order. 

Respondent Balice seems to assert that an interpretative regulation should 
be nonetheless subject to notice and comment rulemaking if it has a 
“substantial impact” on regulated entities (Appeal Petition at 9, line 7; at 12, 
lines 17, 26). However, the “substantial impact analysis has apparently not 
been adopted in the Ninth Circuit." Hall v. Equal Employment Opportunity 
Comm’n, supra, 456 F. Supp. at 701. Accord Alcaraz v. Block, supra, 746 F.2d 
at 613 ("we have rejected the argument that, for the purposes of imposing 
notice and comment requirements on the agency for a particular rule, we look 
to the ‘substantial impact’ of the rule"); cf. Powderly v. Schweiker, supra, 704 
F.2d at 1098 (substantial impact analysis is used to determine whether or not 
an interpretation is a "substantive rule of general applicability’). 

Moreover, as noted by the ALJ: "Respondents have not demonstrated that 
they in fact shipped an amount of almonds sufficient to comply with the 
reserve to Italy and held them until August 1, 1988, when the reserve was 
released" (Initial Decision at 8). Respondent Balice states that "[t]here was 
uncontested evidence that Balice and the Respondents were holding the 
reserve in Italy. That was totally unrefuted" (Appeal Petition at 5). However, 
the evidence in the record does not suggest that Respondents’ shipments of 
almonds made after December 24, 1987, were in fact sent to Italy. The ports 
of discharge for the last four shipments made by Respondents were Hamburg, 
Germany (CX 45, 46), Rotterdam, Denmark (CX 47), and Bremerhaven, 
Germany (CX 48). Exhibits E, F, and R, attached to Respondents’ Exhibit 1, 
which are the only exhibits evidencing sales of almonds by Respondents after 
the August 1, 1988, reserve release date, indicate sales of only 78,900 
kilograms (22,500 + 20,000 + 36,400 = 78,900), or 173,943 pounds (78,900 x 
2.2046 = 173,943) of almonds, whereas Respondents’ reserve obligation 
equalled 626,550 pounds on March 31, 1988 (Initial Decision at 5). 
Consequently, the record does not indicate that the Respondents in fact 
maintained sufficient almonds in Italy to cover their reserve, even if such 
foreign storage would not have violated the ancillary requirements of the 
Order. 

The ALJ further held (Initial Decision at 10): 


While it appears that [Board Manager] Ms. Leong and the Board 
were in error during the 1987-1988 crop year in determining that 
reserve almonds could not be sold into noncompetitive outlets, this is 
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not sufficient to invalidate the reserve in effect during the year. (RX 
6) Respondents were still under an obligation as required by the Order 
to hold almonds in reserve and they failed to meet that obligation. 


Respondent Balice argues that this holding is erroneous as a matter of law 
(Appeal Petition at 13-14), but cites no law for the proposition that an error 
in the administration of a Marketing Order invalidates a Marketing Order 
regulation ab initio. Respondents’ Exhibit 6 notes that in May of 1991, 
Departmental policy was changed to require the Board to affirmatively notify 
handlers of their right to request an agency agreement when a reserve is 
imposed. The ALJ correctly assessed the legal import of such a change: "The 
statement by Mr. Brader represents a change in agency policy, but does not 
change the requirement of the Order that a handler must request an agency 
agreement" (Initial Decision at 8). The uncontradicted evidence in the record 
shows that neither Respondents nor any other handlers requested an agency 
agreement for the 1987-88 season (Tr. 135, 160), which may have triggered 
a change in the amount of reserve required to be maintained. Instead, "[t]he 
record clearly establishes that Mr. Balice and the O.R.C. Company were fully 
aware of their obligation concerning the reserve requirement and knowingly 
shipped their inventory notwithstanding that obligation. (Tr. 278, 280-86; CX 
65, 77-78)" (Initial Decision at 9). As I held as to Respondent Balice’s 
(15)(A) Petition, the issue as to whether the reserve requirement was invalid 
because of the failure to provide agency agreements is moot, because 
Respondent Balice never requested such an agreement. In re Calabrese, 51 
Agric. Dec. _, slip op. at 10 (Jan. 31, 1992) (Decision as to Vito Balice), 
appeal docketed sub nom. Balice v. USDA, No. CV-F-92-5108-OWW (E.D. 
Cal. Feb. 20, 1992). Furthermore, since the reserve violations preceded the 
filing of a (15)(A) Petition, any invalidity in the regulatory requirements would 
be no defense in this civil penalty proceeding (§ III, supra). 

Respondents’ violation of the reserve requirements was serious enough to 
threaten the integrity of the Order program and erode the purpose of the 
Order. The reserve requirements are expressly established to prevent 
unreasonable fluctuations in the supply and price of a crop year’s almonds. 
By withholding a percentage of a crop from sale during the peak production 
period, the Order assures a constant supply of marketable almonds over the 
period of a year, and minimizes potential swings in prices received by growers. 
Respondents shipped their almonds into the channels of international 
commerce totally without regard to the reserve requirements. If other almond 
handlers were to do the same, the integrity of the Marketing Order program 
would be quickly eroded. 

The Secretary explained in the final rule establishing the 18% reserve for 
the 1987-88 crop year that the 1987-88 almond crop, both in the United 
States and worldwide, was expected to be the largest in history, and that an 
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18% reserve was necessary to prevent sharply lower prices to growers. The 
Secretary stated (52 Fed. Reg. 39,900, 39,900-03 (1987)): 


This final rule will require handlers of California almonds to 
withhold, as a reserve, from normal domestic and export markets 18 
percent of merchantable almonds received from growers during the 
1987-88 crop year. The remaining 82 percent of the crop may be sold 
by handlers in any market. Total 1987 crop marketable production is 
expected to be 570 million kernelweight pounds—the largest crop in 
history. This compares with a 359 million kernelweight pound average 
annual production for the last five years (1982 through 1986). 
Worldwide production for 1987 is also expected to be a record high. 
Domestic and export trade demand for 1987-88 is estimated at 480 
million kernelweight pounds. 


Reserve almonds could be transferred to the salable category at a 
later date if it is found that the salable percentage is insufficient to 
satisfy 1987-88 trade demand, including desirable carryover 
requirements for use during the 1988-89 crop year (if it appears that 
the 1988 crop will be insufficient to meet 1988-89 trade demand 
needs). Otherwise, reserve almonds will be diverted to secondary 
outlets such as almond oil or animal feed. 


While this rule may restrict the amount of almonds which handlers 
may sell in normal domestic and export markets, the salable and 
reserve percentages are needed to lessen the impact of the oversupply 
situation facing the industry and to promote stronger marketing 
conditions, thus avoiding unreasonable fluctuations in prices and 
supplies and improving grower returns. Further, this action will provide 
market stability during the 1988-89 crop year in the event that 1988 
production is below market needs. Given the cyclical tendency of 
almond production, this is a likely possibility. 


Pursuant to §§ 981.47 and 981.49 of the order, the Board based its 
recommendation for salable, reserve and export percentages of 82 
percent, 18 percent, and 0 percent, respectively, on estimates of 
marketable supply and combined domestic and export trade demand 
for the 1987-88 crop year... . 
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The order permits the Board to include normal export 
requirements with domestic requirements in its estimate of trade 
demand when recommending the establishment of salable, reserve, and 
export percentages for any crop year. For the 1987-88 crop year, 
estimated exports are included in trade demand, thereby making export 
only a salable outlet rather than a reserve outlet. Thus, an export 
percentage of 0 percent is established. Because of this action, no 
portion of the reserve will be eligible for export to normal export 
outlets. 


This action will help avoid unreasonable fluctuations in supplies 
and prices as the industry faces its largest crop in history. The 
projected 1987 crop of 570 million marketable kernelweight pounds will 
be 141.8 percent larger than last year’s 235.7 million kernelweight 
pound crop and 1.1 percent larger than the 1984 previous record crop 
of 563.6 million kernelweight pounds. World production is forecast at 
819.1 million kernelweight pounds—7.0 percent larger than the 1984 
previous record of 765.4 million kernelweight pounds. 


. However, an oversupply of almonds could result in market 


instability and a downward spiral in prices, whereby buyers would be 
reluctant to purchase almonds until they were convinced that a bottom 
price had been reached. This could result in both decreased 
consumption and sharply lower prices. 


Violation of the reserve requirement is, accordingly, a very serious 
violation of the AMAA and the Order. Respondent Balice suggests that the 
amount of almonds involved in the reserve-requirement violations was too 
small to warrant a substantial civil penalty, stating (Appeal Petition at 15): 


O.R.C. only handled 3.3 million pounds for that year and their reserve 
obligation was only 626,550 pounds. The entire reserve for the entire 
industry was 102.6 million pounds and the total 1987 crop was expected 
to be 570 million pounds, and thus Balice handled 0.057% of the entire 
industry tonnage. Yet, for that little fly speck of a businessman, the 
ALJ penalized him $216,000.00, and $62,000.00 for the reserve violation. 
In addition, as of March 31, the ALJ admits that of Balice’s reserve 
obligation of 626,550 pounds, he had 443,826 pounds in their inventory. 
Yet, the ALJ penalized Balice from March 31 through August 1 when 
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the reserve was released, and it was irrespective as to how many 
pounds Balice had in his inventory. Thus, as of March 31, when the 
ALJ starts penalizing Balice $500.00 a day, he was only 180,000 pounds 
short. This is draconian. Since Blue Diamond handled approximately 
half of the tonnage that year, they would have a reserve of 
approximately 51 million pounds, and if they totally sold out their 
reserve, all 51 million pounds, they could only be penalized up to a 
$1,000.00 a day for putting 51 million pounds on the market, yet Balice 
was fined $500.00 per day for putting 180,000 pounds on the market. 
The penalty simply does not fit the alleged crime. 


In the first place, Respondent Balice understates, by a factor of 10, 
Respondents’ percentage of the entire industry tonnage. Respondents’ 
percentage was .58% not .057% (3.3 million + 570 million = .005789, which 
is 58%). But, more importantly, illegally "putting 180,000 pounds on the 
market," actually 182,724 pounds (626,550 - 443,826 = 182,724), could enable 
a reserve-requirement violator to make an extra profit of almost a quarter of 
a million dollars (assuming that the reserve is not later released for shipment 
to edible channels). Edible almonds sold for about $1.40 per pound, while 
reserve almonds, disposed of as inedible almonds, sold for about S5¢ to 8¢ per 
pound (Tr. 159), or $1.32 to $1.35 less than edible almonds. At a difference 
of $1.35 per pound, the potential profit to a 182,724-pound violator would be 
$246,677 (182,724 pounds x $1.35 = $246,677). At a difference of $1.32 per 
pound, the potential profit to a 182,724-pound violator would be $241,196 
(182,724 pounds x $1.32 = $241,196). Accordingly, a civil penalty substantially 
in excess of a quarter of a million dollars would not be unreasonable for a 
182,724-pound violator. 

The ALJ assessed a civil penalty of $62,000, i.e., $500 per day, rather than 
$124,000, i.e., $1,000 per day, because "this is the first case brought pursuant 
to section 608c(14)(B)" (Initial Decision at 10). I disagree with that reasoning. 
The first case should set the standard, so as to inform the industry of the 
consequences of similar violations, and, hopefully, deter other potential 
violators. In re Stuekerjuergen, 44 Agric. Dec. 186, 191 (1985). 

It is the intent of Congress that the penalties assessed in this proceeding 
be a complement to the criminal penalties which the United States Attorneys 
have the authority to seek, but often do not due to their workload demands. 
In order to be an effective complement (or alternative) to criminal 
prosecution, the sanctions imposed in these proceedings should be sufficient 
to remedy the violations committed by the Respondents, and also sufficient to 
deter such conduct by Respondents and others in the future. An insufficient 
penalty might be seen by these Respondents or other potential violators as a 
tolerable cost of doing business, in light of the potential returns available for 
operating in violation of the Order requirements. 
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It is not a mitigating circumstance that the reserve was ultimately released 
on July 29, 1988, effective August 1, 1988 (53 Fed. Reg. 28,630 (1988)).° 
Timing is everything. A handler who fails to hold the required reserve off the 
edible market before the reserve is released upsets the delicate supply-demand 
conditions required for optimum benefit to growers under this Marketing 
Order program. It is for the Secretary to determine when, and if, supply- 
demand conditions are such that a reserve is no longer needed--not an 
individual handler. If an individual handler ships almonds in violation of the 
reserve requirement, before the Secretary has determined to release the 
reserve into edible channels, the civil penalty should not be reduced, merely 
because the Secretary later released the reserve. 

Respondents also suggest that by shipping almonds to Italy (assuming that 
their almonds actually went to Italy), they were performing a salutary function, 
i.e., moving almonds for export. The fallacy in that argument is that the 
reserve requirement was set so that the edible supply available for handling 
was sufficient for both domestic and export needs (52 Fed. Reg. 39,900, 
39,900-03 (1987), quoted above in this section). Hence shipments for export, 
in violation of the reserve requirement, were just as disruptive of the desired 
supply-demand conditions as domestic shipments in violation of the reserve 
requirement. 

For the foregoing reasons, I agree with Complainant’s recommendation for 
a civil penalty of $1,000 per day for each of the 124 days involved in the 


reserve-requirement violations, i.e., a civil penalty of $124,000 applicable to 
Respondent Balice.* 


*The reasons for releasing the reserve were stated by the Secretary as follows (53 Fed. Reg. 
28,630, 28,631 (1988)): 


The revised estimates include an additional desirable carryover of salable almonds on 
August 1, 1988, of 152.2 million kernelweight pounds. At its May 13, 1988, meeting, the 
Board indicated that additional almonds are needed to maintain sales momentum during the 
period from August 1, 1988, until mid-October when 1988 crop almonds are ready for 
shipment. As of April 30, 1988, 415.3 million kernelweight pounds of almonds have been 
shipped and an additional 174.9 million kernelweight pounds had been sold but not shipped. 
Based on these figures, it is expected that most handlers will attain a soldout position by 
August 1, 1988, under the current 82 percent salable percentage. Therefore, the release of 
an estimated additional 152.2 million kernelweight pounds of almonds through the increase 
of the salable percentage from 82 percent to 100 percent is warranted. 


‘I do not need to decide here whether Complainant’s argument is correct that a separate civil 
penalty of $1,000 per day could be assessed for each of the three separate regulations relating to the 
reserve requirement (7 C.F.R. §§ 981.46, .50, .52). Complainant recommends a civil penalty of 
$333.33 1/3 per day for violation of each of those three reserve-requirement sections (Complainant’s 





164 AGRICULTURAL MARKETING AGREEMENT ACT 


VI. The Recordkeeping Violations. 


The ALJ held that Respondents failed to maintain the necessary records 
on May 18, 1988, and from March 13, 1989, until January 5, 1990, when 
Complainant filed its Complaint, a total of 298 days (Initial Decision at 
10-13). I find no error in that determination. 

Respondent Balice contends that there was no continuous obligation to 
provide records, and that the maximum civil penalty could only be $2,000 for 
the 2 days records were requested (Respondent’s Appeal Petition at 17). But 
Compliance Officer Stephen Pollard testified that his request to Respondent 
Balice to provide records was an open-ended request, i.e., for the records to 
be supplied as soon as Respondent Balice could make them accessible. 

The record is clear that Respondent Balice failed to maintain all the 
required records (Tr. 49; see also Tr. 31-48, 61, 63-64, 77, 79, 106-09, 235; 
CX 76). Moreover, if Respondent Balice had maintained the required 
records, I would have held that sending the records to Italy violated the 
record-keeping requirements of the Order, and that Respondent Balice was 
responsible for such violations. However, since the record shows that the 
required records were never maintained, I agree with the ALJ that we need 
not reach the issue as to whether the records must be kept within the State 
of California. 

Respondents’ recordkeeping violations are serious violations of the Order. 


As stated in In re Harry Klein Produce Corp., 46 Agric. Dec. 134, 170 (1987), 
aff'd, 831 F.2d 403 (1987), quoting from In re Sol Salins, Inc., 37 Agric. Dec. 
1699, 1734 (1978): 


Respondent’s recordkeeping violations, which are intertwined with 
respondent’s accounting violations,’ are also serious violations of the 
Act inasmuch as accurate records are essential to effective enforcement 
of a Federal regulatory program. See, e.g., United States v. Ruzicka 329 
U.S. 287, 288-289; United States v. Darby, 312 U.S. 100, 124-125; Electric 
Bond Co. v. Comm’n., 303 U.S. 419, 439; Interstate Commerce 
Commission v. Goodrich Transit Co., 224 U.S. 194, 204-216; Baltimore 
& Ohio RR. v. Interstate Com., 221 U.S. 612, 620- 623; Hyatt v. United 


Reply & Cross Appeal at 15). It will be time enough to decide that issue if Complainant 
recommends a total civil penalty for reserve-requirement violations exceeding $1,000 per day. 


7Frequently, in administrative disciplinary proceedings, recordkeeping violations are intertwined 
with other violations. For example, false weighing under the Packers and Stockyards Act always 
involves recordkeeping violations, as well. But here, the recordkeeping violations were separate and 
distinct from the other violations. 
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States, 276 F.2d 308, 312 (C.A. 10); Panno v. United States, 203 F.2d 
504, 510 (C.A. 9); United States v. Turner Dairy Co., 166 F.2d 1 (CA. 
7), certiorari denied, 335 U.S. 813; United States v. Turner Dairy Co., 
162 F.2d 425, 425-428 (C.A. 7), certiorari denied, 332 U.S. 836; Bartlett 
Frazier Co. v. Hyde, 65 F.2d 350 (C.A. 7), certiorari denied, 290 U.S. 
654; In re Breckenridge Auction & Sales Co., 36 Agric. Dec. 1522, 1529 
(1977). 


Ms. Peggy M. Leong, Manager, Almond Board of California, testified as 
to adverse program effects from a failure to maintain required records, as 
follows (Tr. 107-08): 


Q. If the Board conducts an audit of the handler and it is unable 
to audit due to the unavailability of records, is there any way that you 
can verify the information that’s been submitted on the forms? 


A. No. 


Q. How does failure to maintain records such as_ those 
Mr. Charlton requested from Mr. Balice affect the administration of 
the Marketing Order? 


A. It gives us no clear basis for believing that the reports -- we 
don’t disbelieve them, but it also gives us no basis for verification of 
any of the reports he submits -- in limbo with them. 


Q. And what effect on the order does it have if you can’t verify 
these handler reports? 


A. It’s a violation of the Marketing Order because he doesn’t 
keep the back-up documents required for the reports. 


Q. Is this information necessary to come up with a number as to 
the amount of almonds handled during a crop year? 


A. Of course. ... From these reports, of course, that’s what -- 
how we know how much crop was produced in the State for any given 
period or any given year, how much was sold for any given year, and 
it also gives us a basis for knowing whether or not in any given year we 
need a reserve, for instance, because all of these are factors that go 
into a marketing policy. 
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Q. Does it affect your ability to calculate trade demand, to 
calculate average production or trends in production over a longer 
period of time? 


A. Yes. All of those factors go into a marketing policy. It -- 
that’s what it’s all based on. The Board makes the decision every year 
on whether or not, for instance, there is a reserve would be one thing. 


In most circumstances, I would agree with Complainant that a total failure 
to maintain required records, such as the failure involved here, would warrant 
a civil penalty of $1,000 per day. Furthermore, I do not agree with the ALJ’s 
reason for reducing the civil penalty to $250 per day (because of the 
Department’s failure to request the records from O.R.C. Company in Italy), 
since the civil penalty is not being assessed because the meager records that 
were kept were sent to Italy, but, rather, because Respondent Balice totally 
failed in his duty to maintain adequate records throughout the 1987-88 crop 
year. 

However, I agree with the result reached by the ALJ ($250 per day) 
because Complainant is requesting a civil penalty for a time period that is, 
except for 1 day, considerably subsequent to the relevant crop year (1987-88), 
and the immediately following months. The value of the records to the 
Almond Board of California diminishes with time. For example, even if 
complete records had been produced on December 6, 1989, eliminating 30 
days from the violations, the records would not have been helpful in making 
calculations for the 1988-89 crop year, which was one of the objectives of the 
record-keeping requirement (Tr. 108). Nonetheless, the records, even at that 
late date, would have served a useful purpose in verifying Respondents’ 
activities for 1987-88. Indeed, the regulations require that records be 
maintained for 2 years after the end of the crop year to which they apply 
(7 C.F.R. § 981.70), or until July 1, 1990. Accordingly, I agree with the ALJ’s 
assessment of a $250 per day civil penalty for the recordkeeping violations, or 
$74,500. 


Vil. The Reporting Violations. 


The ALJ held that Respondents failed to file Form 1, No. 8, and filed 
Form 1, No. 10, late. The ALJ held that the record did not show that any 
forms were inaccurate. (Initial Decision at 13-14.) Nonetheless, Respondent 
Balice erroneously argues on appeal that the ALJ’s penalty was assessed 
because the reports were inaccurate (Appeal Petition at 18). Respondents’ 
attorney conceded at the hearing that Report No. 8, which is a report of 
almonds received from December 1 to December 31 (see, e.g., CX 54, upper 
left-hand corner as to Reporting Period), was not completed or filed by 
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Respondents (Tr. 250). Respondents’ brief filed May 28, 1991, at 35, concedes 
that "report 10 was filed on August 16, 1988, and that it was due on July 5, 
1988. (CX 55; 7 C.F.R. § 981.74).". Accordingly, the undisputed evidence 
shows that one report (No. 8) was not filed at all, and that the other report 
(No. 10) was filed late. 

Respondent Balice further argues that the ALJ erred in permitting 
Complainant to amend its Complaint with respect to the reporting violations 
(Appeal Petition at 19). The amendment related only to Reports Nos. 9 and 
10, since the original Complaint, paragraph II(I), was intended to relate to 
Reports Nos. 1 through 8 (Tr. 248-55). Since the ALJ ruled against 
Complainant as to Report No. 9, from which no appeal was filed, the motion 
to dismiss is relevant only as to Report No. 10, which was filed late. For the 
reasons given by the ALJ, I agree that the Complaint was properly amended. 

Furthermore, even without the amendment, the literal language of the 
original Complaint was broad enough to include Report No. 10. That is, the 
original Complaint alleges (Complaint, { II(1)): 


I. The respondents, on eight occasions during the 1987-88 crop 
year, failed to furnish to the Board, at the request of the Board, 
summary reports of almonds received for their own account, which 
would have enabled the Board to perform its duties and exercise its 
powers under the order, in violation of 7 C.F.R. §981.74. 


Since the Complaint on its face does not identify which "eight occasions" 
are referred to, when Complainant amended its Complaint "to change ‘eight 
reports’ to ‘three reports,’ so that we’re alleging that Reports Nofs]. 8, 9, and 
10 were not completed in compliance with the Marketing Order" (Tr. 250, 
265), Complainant was actually narrowing the literal scope of the Complaint, 
notwithstanding Complainant’s original intention (not expressed in the literal 
language of the Complaint) to challenge only Reports Nos. 1 through 8. 

Failure to file a report, and failure to file another report timely, are serious 
violations of the Order because handler reports are generally verified against 
inspection certificates and are used by the Almond Board to generate 
summaries, calculate assessments, project industry volume, monitor industry 
compliance, recommend changes in the reserve requirements, and recommend 
future reserve percentages. These violations fully warrant the civil penalty of 
$1,000 each recommended by Complainant, and I am assessing that civil 
penalty against Respondent Balice, for a total of $2,000 for the reporting 
violations. In fact, the failure to file a report, or the filing of a late report, are 
continuing violations, for which a civil penalty could be assessed for each day 
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of the violations.’ 
VIII. The Inedible Disposition Violations. 


Under the quality control provisions of 7 C.F.R. §§ 981.42 and 981.442, a 
handler is required to cause to be inspected all almonds received by him, 
including almonds of his own production, to determine the percent of inedible 
kernels. During the 1987-88 crop year, prior to December 1, 1987, the 
handler was required to dispose of, into non-edible channels, the "weight of 
inedible kernels in each variety in excess of 3 percent of the kernel weight" 
received by him (52 Fed. Reg. 45,607, 45,608 (1987). Effective December 1, 
1987, 7 C.F.R. § 981.442(a)(4) was amended to provide, as follows (52 Fed. 
Reg. 45,607, 45,608 (1987)): 


(4) Disposition obligation. The weight of inedible kernels in excess 
of 0 percent of kernel weight reported to the Board of any variety 
received by a handler shall constitute that handler’s disposition 
obligation. ... 


The reason for lowering the tolerance from 3% to 0% for inedible 
almonds was stated as follows (52 Fed. Reg. 45,607, 45,608 (1987)): 


This final rule will lower from 3 percent to 0 percent the tolerance 
for inedible almonds in each variety of almonds processed by handlers. 
The change is implemented in view of a projected high quality 1987 
almond crop. It is the general policy of the Almond Board of 
California (ABC) to recommend adjustments in the inedible tolerance 
based on crop quality. 


When crop quality is poor, for example, the percentage of inedibles 
in lots of almonds received by handlers from growers is high, and 
handlers have more difficulty removing inedibles to meet low tolerances 
for inedibles within the constraints of industry processing capabilities. 
Inedibles are removed by a combination of machine and manual labor. 
Thus, handlers need the flexibility provided by a higher tolerance 
percentage for inedibles when the quality of almond lots is poor. On 
the other hand, when crop quality is good and there are few inedibles 


*Where a report is not filed, and a report due at a later date also is not filed, which report should 
have included the same information as that required as to the first report, it may be inappropriate 
to assess a civil penalty for both reports for the same day, or days. But that is an issue that will not 
be resolved until presented in a concrete case. 
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in lots of almonds received by handlers, handlers have the capability of 
removing a larger percentage of the inedibles. In this case, a lower 
tolerance is warranted. Therefore, it is the Agency’s view that the 
lower tolerance for inedible almonds can be implemented without 
handlers incurring significant additional costs. 


A handler satisfied his disposition obligation as follows (7 C.F.R. 
§ 981.442(a)(5) (1987)): 


(5) Meeting the disposition obligation. Each handler shall meet its 
disposition obligation by delivering packer pickouts, kernels rejected in 
blanching, pieces of kernels, meal accumulated in manufacturing, or 
other material, to crushers, feed manufacturers, feeders, or dealers in 
nut wastes on record with the Board as accepted users. Handlers shall 
notify the Board at least 72 hours prior to delivery: Provided, That the 
Board or its employees may lessen this notification time whenever it 
determines that the 72 hour requirement is impracticable. The Board 
may supervise deliveries at its option. In the case of a handler having 
an annual total obligation of less than 1,000 pounds, delivery may be to 
the Board in lieu of an accepted user, in which case the Board would 
certify the disposition lot and report the results to the USDA. For 
dispositions by handlers with mechanical sampling equipment, samples 
may be drawn by the handler in a manner acceptable to the Board and 
the inspection agency. For all other dispositions, samples shall be 
drawn by or under the supervision of the inspection agency. Upon 
approval by the Board and the inspection agency, sampling may be 
accomplished at the accepted user’s destination. The almond meat 
content of each delivery shall be determined by the inspection agency 
and reported by the inspection agency to the Board and the handler 
and credited to the handler’s disposition obligation on ABC Form 8. 
Deliveries containing less than 10 percent almond meat content shall 
not be credited against the disposition obligation. Each handler’s 
disposition obligation shall be satisfied when the almond meat content 
of the material delivered to accepted users equals the disposition 
obligation, but no later than July 31, succeeding the crop year in which 
the obligation was incurred. 


The July 31 deadline, referred to in the last sentence of the material 
quoted immediately above, was amended to provide that for the 1987-88 crop 
year only, "handlers have until August 31, 1988, to satisfy the 18 percent of 
their disposition obligation which corresponds to the 18 percent reserve 
almonds released to salable almonds" (53 Fed. Reg. 29,222, 29,223 (1988)). 

The record supports the ALJ’s determination that Respondents handled 
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a total of 571,726 pounds of almonds during the 1987-88 crop year, that their 
inedible disposition obligation was 10,291 pounds, and that they properly 
disposed of only 7,695 pounds of inedible kernels, which is 2,596 pounds less 
than their required disposition obligation (Initial Decision at 14-15). Since 
Respondents failed to provide records of their receipts, Respondents’ receipts 
were estimated on the basis of their shipments and their report showing their 
year-end inventory as of June 30, 1988. Similarly, because Respondent Balice 
admittedly did not obtain the required inspections (Tr. 52), Respondents’ 
inedible obligation was determined by using the industry average of 1.8% 
inedible kernels for the 1987-88 crop year (Finding 12). 

Since the lack of exact figures is due to Respondents’ failure to comply 
with the regulatory requirements, it is proper to use reasonable estimates. 
For example, in In re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 409-29, 433 
(1982), aff'd, No. 82-1157 (D.N.J. Jan. 24, 1983), aff'd mem., 725 F.2d 667 (3d 
Cir. 1983), a comparable method of estimating the obligations owed by a milk 
handler to the milk pool and for administrative assessments was used and 
upheld by the reviewing courts, where the milk handler destroyed records that 
would have revealed its exact obligations. In that case, the Department 
proved that in 1975, the milk handler sold 1.8 million more pounds of milk 
than it reported as purchases. That amount was arbitrarily increased by the 
Judicial Officer by 5% "to cover any undiscovered sales" (41 Agric. Dec. at 
413). In addition, the Judicial Officer estimated how much additional milk 
was obtained by the milk handler to cover the shrinkage associated with the 
bottling of the unreported sales in 1975 (41 Agric. Dec. at 413-14). The 
Judicial Officer then estimated the milk handler’s additional obligations for 
the 6-year period from July 1968 through 1974 (in which there was some 
evidence that the handler underreported receipts, but no reliable evidence as 
to the extent of the underreporting) by inferring that the milk handler 
underreported during the earlier years in the same relative amount as 
estimated for 1975, i.e., the percentage figure obtained by dividing the 1975 
unreported receipts by the 1975 reported receipts was applied to the reported 
receipts for each of the earlier years (41 Agric. Dec. at 415). As a result, the 
milk handler was required to pay additional obligations exceeding $480,000. 

Similarly, in In re Harry Klein Produce Corp., 46 Agric. Dec. 134 (1987), 
aff'd on other grounds, 831 F.2d 403 (2d Cir. 1987), the Judicial Officer 
revoked the license of a commission merchant under the Perishable 
Agricultural Commodities Act, for failing to account truly and correctly and 
make full payment to its principals and joint account partners in fiduciary 
transactions. The Judicial Officer affirmed the use of reasonable estimates 
because of Respondent’s failure to maintain required records, stating (46 
Agric. Dec. at 164, 166-67): 


Because respondent failed to maintain the required records, 
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complainant’s investigators were forced to use an average sales price 
where respondent’s sales records did not account for all of the produce 
received, i.e., complainant’s investigators added an amount for 
unrecorded sales based on the weighted average price of the sales 
found by the investigators for the particular lot. Conversely, if 
respondent’s records showed more sales for a particular lot than the 
amount of produce received in that lot, complainant’s investigators 
eliminated the excess sales based on the average sales price for the lot. 


Respondent contends that the use of the average-sales-price 
approach is invalid because it was not published in the Federal 
Register. That contention is without merit. The record-keeping and 
accounting requirements applicable to respondent were published in the 
Federal Register. 7 C.F.R. §§ 46.2(y), (z), (aa), .14-.16, .18-.23, .29. It 
is only because respondent failed to comply with the published 
requirements that complainant’s investigators were required to use the 
average-sales-price approach. It was not necessary to publish the 
average-sales-price approach in the Federal Register, in addition to the 
regulations that were published. 


Respondent contends that complainant failed to prove that it failed 
to make full payment of the net proceeds for produce received on 
consignment or joint account because complainant did not ascertain all 
of the returns and allowances (Appeal Brief at 4-5). Respondent 
argues that the "record actually shows that respondent lost nearly 1.5 
million dollars from 1982 to 1984 from returns, allowances and bad 
debts (R 16)" (Appeal Brief at 5). 


In view of respondent’s failure to keep the required records tying 
in any reductions, allowances, etc., to particular lots of produce, 
complainant was required as a practical matter to limit its audit of 
respondent’s accounts receivable to a spot check of about five 
receivables from each lot (Tr. 61-63, 79-81, 108-13, 123). To the 
extent that appropriate records as to returns, etc., were found, they 
were taken into consideration by complainant’s investigators (Tr. 63, 
86-92, 114-15; and see Tr. 134-35). Where respondent’s failure to 
maintain required records precluded complainant, as a practical matter, 
from making a full audit of respondent’s accounts receivable, 
respondent is in no position to complain about the inexactitude of the 
audit. Furthermore, respondent failed to trace even a single transaction 
to show that respondent fully paid its principals based on all the 





172 AGRICULTURAL MARKETING AGREEMENT ACT 


returns, allowances, etc. 


Instead, respondent introduced general data showing that it had 
large losses from bad debts, returns and allowances. However, 
respondent’s data are not persuasive. 


Likewise, in tax matters, it is well settled that the Internal Revenue Service 
may use averages or approximations in determining a person’s income, where 
adequate records are not maintained. Bradford v. Commissioner, 796 F.2d 
303, 304-06 (9th Cir. 1986) (court approved the Internal Revenue Service’s use 
of a “weighted average" method to compute the cost of goods sold where the 
taxpayer had no records, and also approved the Tax Court’s refusal to permit 
the taxpayer to deduct expenses where he had no evidence supporting such 
expenditures); Calhoun v. United States, 591 F.2d 1243, 1245 (9th Cir. 1978), 
cert. denied, 439 U.S. 1118 (1979) (Internal Revenue Service was compelled 
to compute the taxpayer’s income by use of the "bank-deposit" method, i.e., 
adding together all bank deposits and only subtracting amounts which could 
be explained, e.g., transfers between accounts; it was the taxpayer’s burden to 
show that the unexplained deposits were from a nontaxable source); accord 
Adamson v. Commissioner, 745 F.2d 541, 547-48 (9th Cir. 1984). As the court 
stated in Webb v. Commissioner, 394 F.2d 366, 373 (Sth Cir. 1968): 


We recognize that the absence of adequate tax records does not 
give the Commissioner carte blanche for imposing Draconian 
absolutes.... But such absence does weaken any critique of the 
Commissioner’s methodology. . . . 


Arithmetic precision was originally and exclusively in Webb’s 
hands, and he had a statutory duty to provide it... . Having defaulted 
in his duty, he cannot frustrate the Commissioner’s reasonable attempts 
by compelling investigation and recomputation under every means of 
income determination. Nor should he be overly chagrined at the Tax 
Court’s reluctance to credit every word of his negative wails. 


In the present case, since Respondents failed to produce the required 
records of receipts and procure the required inspections, and the ALJ used a 
reasonable basis for estimating Respondents’ inedible obligation, I affirm the 
ALJ’s estimates. The ALJ properly noted that Respondents’ claim that, at 
most, they failed to dispose of only 612 pounds of inedible almonds is based 
on their incorrect belief that the effective date of the civil penalty provisions 
was December 27, 1987, when, in fact, the effective date was December 22, 
1987 (Initial Decision at 15). 

Respondent Balice contends that section 8c(14)(B) of the AMAA does not 
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provide jurisdiction to assess civil penalties for violations of the quality control 
regulation (7 C.F.R. § 981.442), but the ALJ properly resolved that issue 
(Initial Decision at 15-17). To add to the ALJ’s discussion, with which I 
agree, I believe that a handler who fails to comply with the inedible 
disposition requirement in the regulations (7 C.F.R. § 981.442) necessarily 
violates the inedible disposition requirement of the Order (7 C.F.R. 
§ 981.42(a)), so that an inedible-disposition civil penalty can be based solely 
on the Order (7 C.F.R. § 981.42(a)). It is provided in 7 C.F.R. § 981.42(a) 
(1987) (emphasis added): 


§ 981.42 Quality control. 


(a) Incoming. Except as provided in this paragraph, each handler 
shall cause to be determined, through the inspection agency, and at 
handler expense, the percent of inedible kernels in each variety received 
by him and shall report the determination to the Board. The quantity 
of inedible kernels in each variety in excess of two percent of the kernel 
weight received, shall constitute a weight obligation to be accumulated in 
the course of processing and shall be delivered to the Board, or Board 
accepted crushers, feed manufacturers, or feeders. The Board, with the 
approval of the Secretary, may change this percentage for any crop year, 
may authorize additional outlets, may exempt bleaching stock from 


inedible kernel determination or obligation and may establish rules and 
regulations necessary and incidental to the administration of this 
provision, including the method of determining inedible kernel content 
and satisfaction of the disposition obligation. The Board for good 
cause may waive portions of obligations for those handlers not 
generating inedible material from such sources as blanching or 
manufacturing. 


Under section 981.42 of the Order, the quantity of inedible kernels in excess 
of 2%, unless reduced by the Board with the approval of the Secretary, "shall 
constitute a weight obligation to be accumulated in the course of processing 
and shall be delivered to the Board, or Board accepted crushers, feed 
manufacturers, or feeders." Here, the Board reduced the percentage to 0%, 
with the approval of the Secretary, so Respondents were required by the Order 
(§ 981.42(a)) to deliver their inedible percentage to the Board or Board 
approved outlets. They failed to do so. Hence they violated the Order 
(§ 981.42(a)), as well as the regulations (§ 981.442). 

Respondent Balice also contends that failure to comply with the inedible 
disposition requirement is merely a single violation, for which, at most, a 
$1,000 civil penalty could be assessed. But where Respondents were required 
to dispose of their inedible almonds by a certain date (originally July 31, 1988, 
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but extended to August 31, 1988 (53 Fed. Reg. 29,222, 29,223 (1988))), each 
day after the deadline of August 31, 1988, is a separate violation, for which a 
separate civil penalty can be assessed. 

Respondent Balice argues that if Respondents did not comply with their 
inedible disposition obligation by the required date (August 31, 1988), their 
disposition of inedible almonds after that date would apply to the 1988-89 
crop year, so they could never end the 1987-88 violation, if it is regarded as 
continuing. But there is nothing in the regulations that excuses a violation of 
the inedible disposition requirement after August 31, 1988, or that would have 
precluded Respondents from complying with the 1987-88 inedible disposition 
obligation, e.g., on September 5, 1988, 5 days late, for which civil penalties for 
only 5 days could have been assessed. Here, since Respondents never 
completely fulfilled their inedible disposition obligation for the 1987-88 crop 
year, civil penalties can be assessed for each day of the continuing violation 
for a reasonable period. In this respect, it should be noted that the ALJ 
miscalculated in two respects the number of days involved in the violations. 
The ALJ held (Initial Decision at 17): 


Section 981.442 of the Regulations promulgated pursuant to the 
Order was issued to effectuate the requirements of section 981.42 of 
the Order. These sections taken together set out the requirements of 
the Order with respect to Respondents’ obligation to properly dispose 
of inedible almonds received by them and they failed to comply with 
that obligation. Section 981.442(a)(6) requires a handler’s disposition 
to be satisfied no later than July 31, succeeding the crop year in which 
the obligation was incurred. Therefore, Respondents were in violation 
of the obligation to dispose of inedibles beginning on August 1, 1988, 
and continuing until the date of the filing of the complaint, January 5, 
1990. That is a total of 157 days. I assess a civil penalty of $500.00 per 

* day for a total amount of $78,500.00. 


The ALJ’s computation of "a total of 157 days" would be accurate if the 
violations began on August 1, 1989, rather than August 1, 1988, as he held. 
He underestimated the number of days by 1 year, using his beginning date of 
August 1, 1988. Furthermore, the correct beginning date was September 1, 
1988, since the regulation was amended for the 1987-88 crop year to permit 
the disposition of inedible almonds “until August 31, 1988" (53 Fed. Reg. 
29,222, 29,223 (1988)). Hence the ALJ should have found that there is a total 
of 491 days from the beginning of the violations to the filing of the Complaint. 
However, as explained below, I do not believe that it is appropriate to assess 
civil penalties for 491 days. 

The inedible disposition violations are serious violations because they relate 
to quality control. Respondent Balice suggests that the inedible disposition 
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requirement is actually for the purpose of volume control, but there is no 
basis for that argument. The Secretary has express statutory authority for 
volume control (7 U.S.C. § 608c(6)), and he exercised that authority by means 
of the reserve requirement provisions referred to in section V, supra. The 
Secretary’s Final Decision as to the 1976 amendment adding section 981.42 to 
the Order, headed "Quality control," makes it clear that it is a quality control 
regulation, as follows (41 Fed. Reg. 22,075, 22,077-78 (1976)): 


(2) A new § 981.42 should be included in the order to authorize 
certain methods of quality control. Until now, this authority was 
deemed unnecessary to ensure a quality product to consumers. Most 
almond sales have been to industrial users who buy on specifications 
and, in turn, must market a product acceptable to consumers. 
However, as a result of increased production, it was testified that 
handlers will have to sell more of the almond crop directly to 
consumers. These sales will not be according to specification buying 
of industrial users. Also, the percentage of defective kernels in the 
crop has increased in recent years, and scrutiny by regulatory agencies 
of the quality of food offered consumers is increasing. 


Inedible kernels accumulated in the course of processing should be 
delivered to the Board, or to Board accepted oil crushers, feed 
manufacturers, or feeders. This change from wording proposed in the 
Notice of Hearing should be made to recognize that, in a handler’s 
plant, inedible kernels are accumulated from blanching, manufacturing 
processes, and other processes. The two percent level should provide 
a practical means of requiring inedible kernels to be accumulated by 
each handler to satisfy his weight obligation. Requiring handlers to 
meet this obligation should ensure that each handler’s outgoing 
shipments of almonds are relatively free of almonds with serious 
damage, and the number of kernels with minor damage should be 
minimal. 


The inedible kernel content of receipts should be determined by 
variety so that those varieties that normally have an inedible kernel 
content of less than two percent cannot be used to cancel out the 
obligation of the higher testing varieties. For example, 100,000 pounds 
of variety X with one percent inedible kernels should not be added to 
100,000 pounds of variety Y with three percent inedible kernels to 
produce an average of two percent, and hence no disposition obligation. 
On the other hand, the evidence is that it would not be practical or 
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necessary to require a varietal or qualitative determination of the 
material disposed of in satisfaction of an obligation. The objective is 
to remove inedible kernels from the pack and this would be achieved 
by totalling all of a handler’s obligations and allowing him to satisfy the 
total from pickouts, rejects, and any other material unsuitable for 
human consumption. While it is conceivable that some edible almonds 
could be included in material delivered in satisfaction of an obligation, 
it was testified that the economics of delivering $1.00 per pound 
material to a $.10 per pound outlet would keep this to a minimum. 
However, a handler may receive a lot which is so poor that the entire 
lot must be dumped. In that case, the weight of the entire lot should 
be credited to the handler. 


Section 981.42 should also authorize the Board, with the approval 
of the Secretary, to change the two percent exemption for any crop 
year, to authorize additional outlets, and to establish rules and 
regulations as may be necessary or incidental to the administration of 
the provision. This would include, but not be limited to, the method 
of determining inedible kernel content and satisfaction of the 
disposition obligation. This would permit timely adjustment of the 


provision to changing conditions, improvement in the procedures, or 
correction of any deficiencies or errors that may develop in its 
application. 


It is possible that some small-sized handlers may not, in the course 
of processing beyond the removal of inedible kernels, generate 
sufficient material to meet the computed obligation. For example, 
some handlers may not blanch almonds or process them into 
manufactured items. Thus, § 981.42 should authorize the Board, for 
good cause, to waive portions of the obligation for handlers not 
generating inedible kernels from such sources as blanching or 
manufacturing. “Good cause" should be proof that the handler 
attempted to meet his obligation but was unable to because of 
nonrecoverable losses in shelling or for some other reason. Also, many 
accumulations of inedible kernels will have varying amounts of shell or 
other foreign material com[ml]ingled with the almond meat. In order 
to give credit for the weight of almond meat in each disposition, the 
meat content should be determined by procedures prescribed by the 
Board, and this weight reported to the Board. The quantity disposed 
of should be deducted from the handler[’]s receipts. 
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In the present case, the potential profit to Respondents from violating the 
inedible disposition requirement was about $1.32 to $1.35 per pound (see § V, 
supra). At $1.35 per pound, the potential profit would have been $3,505 
($1.35 x 2,596 pounds = $3,505). At $1.32 per pound, the potential profit 
would have been $3,427 ($1.32 x 2,596 pounds = $3,427). However, merely 
considering the potential profit to Respondents would seriously understate the 
appropriate civil penalty, in view of the damage to the industry caused by 
violating the quality control requirement. I note, but do not consider weighty, 
Respondent Balice’s argument that until December 1, 1987, the tolerance was 
3%, rather than 0%. Under a 3% tolerance, Respondents would have had no 
inedible disposition requirement, unless a particular variety exceeded the 3% 
tolerance. I also note, but do not consider very weighty, the fact that 
Complainant filed no direct Appeal from the ALJ’s assessment of a $216,000 
civil penalty, but requested a greater amount only in its Cross-Appeal, which 
could not have been filed in the absence of Respondent Balice’s Appeal. 
However, since this is the last type of violation being considered in this case, 
I cannot ignore the fact that the civil penalties that I have already determined 
for the same crop year total $200,500. There is no administrative need to 
impose the full civil penalty for this violation that would be imposed if there 
were no other violations. 

Considering all of the circumstances, I believe that an additional civil 
penalty of $1,000 per day for 25 days, totalling $25,000, is sufficient to achieve 


the remedial purposes of the Act with respect to the inedible disposition 
requirement. 


IX. The Compliance Requirement of the Order. 


I agree with the ALJ’s determination that, in view of the penalties assessed 
for various specific violations of the Order, which are sufficient to effectuate 
the purposes of the statute, there is no need to assess a civil penalty for the 
“catch-all provision" of the Order (7 C.F.R. § 981.45). 

For the foregoing reasons, I have concluded that the ALJ’s Order assessing 
a civil penalty in the amount of $216,000 against Respondents Onofrio 
Calabrese and Rocco Calabrese should be affirmed, and that civil penalties 
totalling $225,500 should be assessed against Respondent Vito Balice, i.e., an 
additional $9,500. 


Order 


Respondents Onofrio Calabrese, Rocco Calabrese and Vito Balice, jointly 
and severally, are assessed a civil penalty in the amount of $216,000, which 
shall be paid by certified check or money order, made payable to the 
Treasurer of the United States, and shall be sent to M. Bradley Flynn, Office 
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of the General Counsel, United States Department of Agriculture, Room 
2014-South Building, Washington, D.C. 20250-1400, within 100 days after 
service of this Order on Respondents. 

Respondent Vito Balice is assessed an additional civil penalty in the 
amount of $9,500, which shall be paid in the same manner and within the 
same time period as stated above. 
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ANIMAL QUARANTINE AND RELATED LAWS 


In re: ROBERT L. MUCKLEROY AND JIM BARROW. 
A.Q. Docket No. 90-15. 
Decision and Order as to Jim Barrow filed January 14, 1992. 


Default — Admission of facts — Interstate movement of brucellosis exposed cattle — Interstate 
movement of cattle not accompanied by certificate — Interstate movement of cattle without 
permit for entry — Civil penalty. 


The Judicial Officer affirmed that part of the decision by Judge Hunt finding violations of the 
Acts of February 2, 1908, and May 29, 1884, and regulations, governing the interstate movement 
of cattle. However, the Judicial Officer reversed as to the ALJ’s $1,500 civil penalty, reducing 
it to $750 in accordance with Kaplinsky. 


Patrice Harps, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended, and the Act of May 29, 1884, 
as amended (21 U.S.C. §§ 111, 120, 122), for violations of the Acts and the 
regulations promulgated thereunder (9 C.F.R. § 78.1 et seq.), governing the 
interstate movement of cattle. An Initial Decision and Order was filed 
October 21, 1991, by Administrative Law Judge James W. Hunt (ALJ) 
assessing a civil penalty of $1,500. 

On December 2, 1991, Respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). The case 
was referred to the Judicial Officer for decision on January 9, 1992. 

Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case, 
based on Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), attached as an Appendix 
to this Decision, except that the civil penalty is reduced to $750, one-half of 
the amount requested in the Complaint, in accordance with Kaplinsky. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended, and the Act of May 29, 1884, 
as amended (Acts), for a violation of the regulations issued under the Acts 
that govern the interstate movement of cattle because of brucellosis (9 C.F.R. 
§ 78 et seq., hereinafter referred to as the regulations). 

This proceeding was instituted by a complaint filed on May 2, 1990, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on March 16, 
1989 respondents moved approximately ten (10) brucellosis exposed cattle 
from Iowa, Louisiana to Newton, Texas in violation of 78.8 of the regulations 
because the cattle were moved interstate to other than a recognized 
slaughtering establishment, a quarantined feedlot or an intermediate handling 
facility, and that on the same date respondents moved five (5) cattle from 
Iowa, Louisiana to Newton, Texas in violation of 78.9(c)(3) because the cattle 
were not accompanied by a certificate and were not issued a permit for entry, 
as required. 

On May 30, 1990, respondent Jim Barrow filed an answer that admitted 
all material factual allegations contained in the complaint. In accordance with 
section 1.139 of the Rules of Practice ({7] C.F.R. § 1.139), such an answer 
constitutes a waiver of hearing. 

This Default Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice which are applicable to this 
proceeding ([7] C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
Barrow has admitted in his answer, are adopted and set forth herein as the 
findings of fact. 


Findings of Fact 


1. Respondent, Jim Barrow, is an individual who has a mailing address 
of P.O. Box 761, Newton, Texas 75966. 

2. Onor about March 16, 1989, respondent Barrow moved approximately 
ten (10) brucellosis exposed cattle from Iowa, Louisiana to Newton, Texas, in 
violation of § 78.8 of the regulations (9 C.F.R. § 78.8), because the cattle were 
moved interstate to other than a recognized slaughtering establishment, a 
quarantined feedlot or an intermediate handling facility. 

3. Onor about March 16, 1989, respondent Barrow moved approximately 
five (5) cattle from stockyards in Iowa, Louisiana to Newton, Texas in 
violation of § 78.9(c)(3) of the regulations (9 C.F.R. § 78.9(c)(3)), because the 
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cattle were not accompanied interstate by a certificate. 

4. Onor about March 16, 1989, respondent Barrow moved approximately 
five (5) cattle from Iowa, Louisiana to Newton, Texas in violation of § 
78.9(c)(3) of the regulations (9 C.F.R. § 78.9(c)(3)), because the cattle were 
not issued a permit for entry. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
Barrow has violated the Acts and section 78 of the regulations promulgated 
thereunder (9 C.F.R. §§ 78.8 and 78.9). Therefore, the following order is 
issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues on appeal that he did not violate the Acts and 
regulations, but the facts admitted in Respondent’s Answer filed May 30, 1990, 
show that the violations occurred, as alleged in the Complaint and found by 
the ALJ. However, the civil penalties requested in the Complaint should have 
been reduced by half because a hearing was not required. In re Kaplinsky, 47 
Agric. Dec. 613, 621-39 (1988); In re Bobo, 49 Agric. Dec. 849, 852 n.2 (1990) 
("The Kaplinsky policy applies only to A.Q. and P.Q. cases"). 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent Jim Barrow is hereby assessed civil penalties totalling $750 
($250 per violation), which shall be payable to the "Treasurer of the United 
States," by certified check or money order, and shall be sent to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order on Respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 90-15. 
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Appendix 
In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


In re: TRACY G. HARVEY AND WILLIAM T. HAYS, JR. 
A.Q. Docket No. 89-63. 
Decision and Order as to William T. Hays, Jr., filed February 13, 1992. 


Civil penalty — Interstate movement of cattle without health certificate — Interstate movement 
of cattle without Permit for Entry. 


The Judicial Officer affirmed that part of the Decision by Judge Kane assessing a civil penalty 
of $500 because Respondent shipped a test-eligible bull from Louisiana to Oklahoma without 
a permit for entry. However, the Judicial Officer held that the ALJ erred in failing to find and 
conclude that Respondent also violated the regulations by not having the required certificate for 
which an additional $500 civil penalty is added. Importance of Brucellosis Eradication Program 
explained. 


James Holt, for Complainant. 


Respondent, Pro se. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§ 78.1 et seq.), governing the interstate movement of cattle. An Initial 
Decision and Order was filed August 15, 1991, by Administrative Law Judge 
Paul Kane (ALJ) assessing a civil penalty of $500 because Respondent shipped 
a test-eligible bull from Louisiana to Oklahoma without a permit for entry. 

On September 16, 1991, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ 
Complainant seeks an additional $500 civil penalty because Respondent did 
not have the required certificate for the movement of the same bull. The case 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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was referred to the Judicial Officer for decision on January 8, 1992. 
Based upon a careful consideration of the record, an additional $500 civil 
penalty is assessed, as requested by Complainant. 


Findings of Fact 


1. Respondent William T. Hays, Jr., is an individual with a mailing 
address of Route 1, Box 78, Homer, Louisiana 71040. 

2. Onor about November 9, 1988, Respondent moved interstate from the 
Red River Livestock Auction, Coushatta, Louisiana, to Hugo, Oklahoma, one 
test-eligible bull, which was not accompanied by a certificate, as required 
(9 C.F.R. § 78.9(c)(3)(ii)). 

3. Onor about November 9, 1988, Respondent moved interstate from the 
Red River Livestock Auction, Coushatta, Louisiana, to Hugo, Oklahoma, one 
test-eligible bull, without being accompanied by a Permit for Entry, as 
required (9 C.F.R. § 78.9(c))3)(ii)). 

4. Brucellosis is an infectious, contagious, and communicable disease of 
cattle which also affects human beings. 

5. Louisiana was a Class B State, as designated by Part 78 of Title 9, 
Code of Federal Regulations, during the year 1988. 


Conclusions 


By reason of the Findings of Fact set forth above, Respondent violated the 
Act (21 U.S.C. §§ 111, 120) and the regulations promulgated thereunder (9 
C.F.R. § 78.9(c)(3)(ii)). 

The ALJ correctly held that Respondent violated the regulations (9 C.F.R. 
§ 78.9(c)(3)(ii)) by failing to have a Permit for Entry, as required, and 
assessed a civil penalty of $500 for that violation, as requested by 
Complainant. Respondent filed no appeal and, therefore, there is no issue on 
appeal relating to the Permit-for-Entry violation. 

The ALJ erred, however, in failing to find and conclude that Respondent 
also violated the regulations (9 C.F.R. § 78.9(c)(3)(ii)) by not having the 
required certificate. The regulations provide (9 C.F.R. § 78.9(c)(3)(ii) (1988)): 


§ 78.9 Cattle from herds not known to be affected. 


Cattle which are not test-eligible and are from herds not known to 
be affected may be moved interstate without further restriction if 
officially vaccinated as required in section § 78.10. Test-eligible cattle 
which are not brucellosis exposed and are from herds not known to be 
affected may be moved interstate only in accordance with § 78.10 and 
as follows: 
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(c) Class B States/areas. Test-eligible cattle which originate in 
Class B States or areas, are not brucellosis exposed, and are from a 
herd not known to be affected may be moved interstate from Class B 
States or areas only under the conditions specified below: 


(1) Movement to recognized slaughtering establishments. . . . 


(2) Movement to quarantined feedlots.... 


(3) Movement other than in accordance with paragraphs (c)(1) and 
(2) of this section. Such cattle may be moved interstate other than in 
accordance with paragraphs (c)(1) and (2) of this section only if: 


(ii) Such cattle are negative to an official test within 30 days prior 
to interstate movement, have been issued a permit for entry, and are 
accompanied interstate by a certificate which states, in addition to the 
items specified in § 78.1, the test dates and results of the official 
tests.... (emphasis added). 


Section 78.1 of the regulations, referred to in the preceding quotation, 
provides (9 C.F.R. § 78.1) (second emphasis added): 


Certificate. An official document issued by a Veterinary Services 
representative, State representative, or accredited veterinarian at the 
point of origin of a movement of animals. It must show the official 
eartag number, individual animal registered breed association 
registration tattoo, individual animal registered breed association 
registration brand, individual animal registered breed association 
registration number, or similar individual identification of each animal 
to be moved; the number of animals covered by the document; the 
purpose for which the animals are to be moved; the points of origin and 
destination; the consignor; and the consignee. Ownership brands may 
be used as identification on certificates for cattle moved interstate when 
no Official test is required under this part, provided the ownership 
brands are registered with the official brand recording agency and the 
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cattle are accompanied by official brand inspection certificates. 


The ALJ held that Respondent had the required certificate because he had 
a Certificate of Veterinarian Inspection issued on November 9, 1988, at the 
Red River Livestock Auction, Coushatta, Louisiana, covering 105 steers and 
heifers to be moved from the Red River Livestock Auction to Detroit, Texas 
(CX 5). However, this certificate did not refer to the bull in question, and did 
not cover a shipment to Oklahoma. The ALJ held that Respondent "was in 
possession of the required certificate, ie., CX 5," which, the ALJ held, was 
merely "incomplete, or indeed, inaccurate" (Initial Decision at 9). However, 
a health certificate referring only to steers and heifers to be moved from 
Coushatta, Louisiana, to Detroit, Texas, cannot be construed as a certificate 
for shipment of a bull from Coushatta, Louisiana, to Hugo, Oklahoma. 

Respondent admitted that he knew of the requirement to have health 
papers for the interstate movement of cattle, that he had opportunity to check 
his paperwork before he entered Oklahoma, and that he had received a prior 
warning letter concerning the same type of violation. 

In view of the importance of the Brucellosis Eradication Program, the 
tremendous costs of the program, and the modest civil penalties authorized 
for violations, it is the policy of the Department to assess separate civil 
penalties for each separate and distinct violation of the Department’s 
regulations. In the present case, Complainant correctly argued that 
Respondent should be assessed two civil penalties of $500 each for 
Respondent’s two violations. A $1,000 civil penalty for Respondent’s conduct 
involved here is modest considering the importance of the Brucellosis 
Eradication Program. As stated in In re Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in Jn re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) 
is a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset and 
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long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from the 
Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 CER. Part 78 (1980). 


In In re Horton, 50 Agric. Dec. 430, 464 (1991), it is stated that close to $3 
billion has been spent on the Brucellosis Eradication Program since its 
inception. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent William T. Hays, Jr., is hereby assessed civil penalties totalling 
$1,000 ($500 per violation). The civil penalties shall be payable to the 
"Treasurer of the United States," by certified check or money order, and shall 
be sent to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within 30 days after service of this Order on Respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 89-63. 


In re: DON W. YOUNG. 
A.Q. Docket No. 88-21. 
Decision and Order filed February 19, 1992. 


Civil penalty — Interstate movement of cattle without health certificates — Interstate movement 
of cattle without Permit for Entry — Separate violations involved in moving vaccinated and 
non-vaccinated cattle. 


The Judicial Officer affirmed that part of the Decision by Judge Hunt holding that Respondent 
violated the Act of February 2, 1903, and the regulations governing the interstate movement of 
cattle without a health certificate and the interstate movement of cattle without a Permit for 
Entry, but the Judicial Officer reversed as to the ALJ’s $1,000 civil penalty for two violations, 
and increased it to $2,000 for four violations. Failure to have a health certificate is a separate 
violation from failure to have a Permit for Entry, and movement of vaccinated cattle without a 
health certificate and Permit for Entry is a separate violation from moving non-vaccinated cattle 
without a health certificate and Permit for Entry. Seriousness of violations explained. 


Patrice Harps, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§ 78.1 et seq.), governing the interstate movement of cattle. An Initial 
Decision and Order was filed August 23, 1991, by Administrative Law Judge 
James W. Hunt (ALJ) assessing a civil penalty of $1,000 for two violations. 

On September 27, 1991, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). 
Complainant seeks a civil penalty of $2,000 for four violations. The case was 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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referred to the Judicial Officer for decision on February 5, 1992. 

Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the civil penalty is increased to $2,000 for four violations. 
Omissions are shown by dots and additions are included within brackets. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is an administrative proceeding instituted by a complaint filed on 
August 8, 1988, by the Acting Administrator, Animal and Plant Health 
Inspection Service, United States Department of Agriculture’ ("complainant") 
alleging that Don W. Young ("respondent") committed various violations of 
the Act of February 2, 1903, as amended, 21 U.S.C. §§ 111 and 120 ("Act"), 
and the regulations promulgated thereunder, 9 C.F.R. § 71.1 et seq. 

Respondent filed a timely answer and a hearing was held in Oklahoma 
City, Oklahoma, on May 22, 1991. Complainant was represented by Patrice 
Harps, Esq. Respondent represented himself. Both parties filed briefs which 
have been considered in this decision together with the record in this matter.” 


Issue 
The issue in this case is whether respondent violated the Act on June 9, 
1985, when cattle were moved interstate without the documentation required 


by USDA regulations. 


Facts 


In May 1985, respondent saw an advertisement in the Weekly Livestock 
Reporter for “fully vaccinated" twenty-eight month old Brangus and Braford 
cows (RX 16). Respondent, who at the time was engaged in the cattle selling 
and buying business, called the Texas telephone number given in the 


‘When used herein, "USDA" means the United States Department of Agriculture; "Secretary" 
means the Secretary of Agriculture; "Tr." means the transcript; "CX" means complainant’s 
exhibits, and "RX" means respondent’s exhibits. 


*Complainant’s counsel moved for the adoption of corrections to the transcript. As no 
objections were filed and as the proposed corrections appear appropriate, it is hereby directed 
that the corrections to the transcript as proposed be made. 
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advertisement and spoke to a David Baker.’ 

Baker told respondent that the cattle belong to McKinney Drilling 
Company which had bought the cattle a year before and that the cattle had 
been tested for brucellosis three weeks before and vaccinated. He said there 
were 400 cattle for sale and that all "tested clean" (Tr. 102, 129-130). 

Respondent then contacted an Ed Granger, with whom he had done 
business, to see if Granger would buy the cattle. Granger said he would buy 
them and they agreed on a price. The animals were to be sent to Granger’s 
farm in Gracemont, Oklahoma. 

On June 8, 1985, respondent went to the ranch near [Chireno], Texas, 
where the cattle were located and negotiated a price with Baker to buy 71 
cattle. Baker and respondent ran the cattle through a chute to record their 
eartag numbers. Baker told respondent that he would have a veterinarian 
“write up a bill of health." The veterinarian would also get the permit from 
Oklahoma to move the cattle into the state (Tr. 103-104). 

Respondent then made arrangements with Sparks Trucking Company to 
haul the cattle from Texas to Oklahoma. He said he knew that a health 
certificate and a state permit were needed to move the cattle across state 
lines, but testified that Baker told him that he would get the certificate and 
permit and give it to the drivers when they picked up the cattle. Respondent 
said he paid Sparks to haul the animals (Tr. 103-105). 

After recording the eartags and calling Sparks, respondent went to a motel 
to spend the night. Sometime around 12:30 a.m. on June 9, 1985, a Sunday, 
the Sparks’ trucks arrived, loaded the cattle, and hauled them to Granger’s 
Oklahoma farm. 

On Monday, respondent called Granger who told respondent that there 
was no health certificate with the cattle. Respondent then called Baker who 
said he would mail the certificate to respondent. He never mailed the 
certificate and later admitted that he did not have one (Tr. 107-108). 

Respondent, who had made partial payment to McKinney for the cattle, 
refused to pay the balance until he received the certificate. A legal dispute 
developed over the matter, but was later settled. Respondent, however, never 
received a health certificate from McKinney (Tr. 111; RX 13). 

Granger, in the meantime, placed the cattle in a separate pasture and, on 
the advice of Don Miller, a USDA employee, had the cattle tested for 


*The evidence presented by complainant and respondent for the most part is not in conflict. 
Complainant’s evidence, however, is largely hearsay based on statements, both sworn and 
unsworn, taken by a USDA investigator who did not himself testify. Respondent’s evidence is 
largely his testimony at the hearing. Based on my observation of respondent at the hearing, I 
find that his testimony is credible. Therefore, to the extent there is any conflict in the evidence, 
I credit respondent’s version of the events. 
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brucellosis. By the time they were tested, three had apparently died. Miller 
determined that of the remaining sixty-eight, sixty-four had been vaccinated 
for brucellosis and four had not been (CX 1, CX 9). 

As for the health certificate and permit, the State of Oklahoma had no 
record that any permits or certificates were issued in respondent’s name in 
June 1985 (CX 7). 

A health certificate and movement permit are important parts of the joint 
federal and state program to eradicate brucellosis, a serious and contagious 
bacterial cattle disease which causes breeding problems such as abortions. It 
can also cause undulant fever in humans. 

States are classified alphabetically according to the level of brucellosis 
found in the state. In 1985, Texas was a "C" state because of the high 
incidence of the disease in that state that year (Tr. 13-14; 9 C.F.R. § 78.20(c) 
(1985)). 


Discussion 


Complainant contends that by moving sixty-four vaccinated cattle and four 
unvaccinated cattle from Texas to Oklahoma without the required certificate 
and permit, respondent violated the Secretary’s regulations in Title 9, section 
78.9(d)(3)(iii) and section 78.9(d)(3)(iv) (9 C.F.R. § 78.9(d)(3)(iii) and (iv) 


(1985)).* 

Complainant further contends that the movement of the cattle without a 
certificate and a permit are separate violations of the regulations. 
Complainant seeks a $500 penalty for each violation. 

Respondent does not deny that a certificate and permit did not accompany 
the cattle when they were moved from Texas to Oklahoma. His defense is 
that he had acted in good faith, believing that the cattle were, as McKinney 
publicly advertised them, twenty-eight month old vaccinated cattle, and that 
he had relied on the word of McKinney’s representative, Baker, that the cattle 
had recently been tested. Baker also told respondent that he would provide 
the necessary certificate and permit to the truck drivers who were to haul the 
cattle. Respondent therefore contends that McKinney is the guilty party and 
that, rather than prosecuting respondent, the government should be after 
McKinney. 

Title 9, Part 78, of the Code of Federal Regulations (9 C.F.R. § 78) 
contains regulations issued by the United States Department of Agriculture 
that govern the movement of cattle. USDA is given authority to issue such 


‘In its brief (pp. 3-4), complainant alleges a violation of § 79.9(d)(3)(iii) and (iv). This is 
assumed to be a typographical error and it is assumed that complainant is alleging a violation 
of § 78.9(d)(3)(iii) and (iv) (1985), as alleged in the complaint and amended complaint (Tr. 86). 
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regulations by the Act of Congress of 1903 (21 U.S.C. § 122). This law states 
that any person violating the law or USDA regulations may be assessed a 
penalty of not more than $1,000 for each violation. 9 C.F.R. § 78.3 (1985) 
provides that when a certificate or permit for the movement of cattle is 
required by the regulations, such certificate or permit must accompany the 
animals and be delivered to the consignee. 

9 C.F.R. § 78.9(d) (1985) contains requirements for the movement of cattle 
from a Class C state. § 78.9(d)(3)(iii) and (iv) provides that a certificate and 
permit must accompany both tested unvaccinated cattle (iii) and tested 
vaccinated cattle (iv) with the further requirement that the certificate for both 
vaccinated and unvaccinated cattle show the dates and results of tests for 
brucellosis. 

Since in this case the seventy-one cattle (or the sixty-eight surviving cattle) 
were moved across the state line from Texas, a Class C state, a certificate and 
permit had to accompany them showing the date and results of any tests. 

As for respondent’s argument that McKinney was the party principally at 
fault for not obtaining the necessary papers for cattle it claimed were 
vaccinated and recently tested,* the government’s failure, for whatever reason, 
for not filing a complaint against McKinney does not relieve respondent of his 
responsibility for obtaining a certificate and permit since he was the one 
arranging for the movement of the cattle. 

Section 78.1(m) of the regulations (9 C.F.R. § 78.1(m) (1985)) defines 
"moved" as "[s]hipped, transported, or otherwise moved, or delivered or 
received for movement." In the circumstances here, respondent had 
committed himself to pay for the cattle and had arranged and paid for the 
transportation of the cattle. In other words, regardless of McKinney’s 
culpability, respondent had made himself responsible for the movement of the 
cattle and therefore was responsible for seeing that there was a proper 
certificate and permit. 

In Steven Thompson and Darrell Moore, [50] Agric. Dec. [392] (A.Q. 
Docket No. 89-55, March 6, 1991), the Secretary, through its Judicial Officer, 
held that a person who arranges for the transportation of cattle is considered 
to have "moved" the animals. Although that decision was based on regulations 
promulgated in 1986, it is implicit in the following language from the decision 
(p. 1[4]) that the same result would have been reached had the decision been 
based on prior regulations: 


[T]he legislation underlying the brucellosis regulations in § 78 is 


Since Baker said that he would provide a certificate and permit, he obviously knew that the 
cattle were to be shipped out of the state and that a certificate and permit had to accompany 
their movement. 
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remedial in nature, and should be liberally construed to achieve the 
purposes of the regulatory program, which is to eradicate 
brucellosis.... {T]he cooperation of all persons involved in the 
movement of restricted animals is paramount and critical to the success 
of the Brucellosis Eradication Program. (Emphasis added.) 


Although this language is broad enough to make a finding that McKinney 
could be implicated for its involvement in the movement of the cattle, I also 
find that because respondent was the one who had actually arranged for the 
transportation of the cattle, he "moved" the cattle within the meaning of the 
regulations and was therefore responsible for obtaining the required certificate 
and permit. 


Findings of Fact 


1. Don W. Young is an individual whose address is now 7279 Rock 
Creek Road West, Norman, Oklahoma 73072 (current address provided by 
respondent in his brief). 

2. On or about June 9, 1985, respondent moved interstate 71 cows from 
Chireno, Texas, to Gracemont, Oklahoma, [64 of which had been vaccinated 
for brucellosis and 4 had not been vaccinated,] without the cows being 
accompanied by a certificate. 

3. On or about June 9, 1985, respondent moved interstate 71 cows from 
Chireno, Texas, to Gracemont, Oklahoma, [64 of which had been vaccinated 
for brucellosis and 4 had not been vaccinated,] without being accompanied by 
a “Permit for Entry’. 

4. Brucellosis is an infectious, contagious, and communicable disease of 
cattle which also affects human beings. 

5. The State of Texas was a Class C county as designated by section 
78.20(c) of Title 9, Code of Federal Regulations during the year 1985. 


Conclusion 
By reason of the Findings of Fact and Discussion set forth above, 
respondent violated the Act (21 U.S.C. §§ 111 and 120) and the regulations 
promulgated thereunder (9 C.F.R. § 78.9(d)(3)(iii) [and (iv)]. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ concluded that Respondent, by failing to have a health certificate 
and a Permit for Entry, committed two violations of 9 C.F.R. § 78.9(d)(3)(iii) 
(1985). (Failure to have a health certificate is a separate violation from 





DON W. YOUNG 193 
51 Agric. Dec. 187 


failure to have a Permit for Entry, Jn re Horton, 50 Agric. Dec. 430, 459-63 
(1991)). However, I agree with Complainant that Respondent also committed 
two violations of 9 C.F.R. § 78.9(d)(3)(iv) (1985). The regulations provide (9 
C.F.R. § 78.9(d) (1985)): 


§ 78.9 Cattle from herds not known to be affected with brucellosis. 


Cattle from herds not known to be affected with brucellosis must 
be moved interstate in compliance with § 71.18 of this subchapter, 
except where specifically exempt, and then only as follows: 


(d) Class C State. ...If such cattle originate in a Class C State 
and are nonvaccinates over 18 months of age, or are official calfhood 
vaccinates of the beef breeds over 24 months of age, or are official 
calfhood vaccinates of the dairy breeds over 20 months of age, or if 
they are parturient or postparturient and under these ages, they may 
only be moved interstate from such area under the conditions specified 
below: 


(1) Movement for immediate slaughter. . . . 


(2) Movement to quarantined feedlots. .. . 


(3) Movement other than in accordance with paragraphs (d)(1) or 
(2) of this section. Such cattle may be moved other than in accordance 
with paragraph (d)(1) or (2) of this section only if: 


(iii) Such cattle have been subjected to two consecutive official 
negative tests for brucellosis with the first test not less than 60 days 
before interstate movement and the second test not less than 60 days 
after the first test nor more than 30 days before the date of the 
interstate movement, provided however, that the time period for the 
first test is valid up to 12 months. These tested cattle shall be 
accompanied by a certificate which shows, in addition to the items 
required under § 78.1(n), the dates and results of the official tests 
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required by this paragraph and shall be accompanied by a “Permit for 
Entry;" or 


(iv) Such cattle are official vaccinates of the beef breeds over 24 
months of age or of the dairy breeds over 20 months of age, have been 
subjected to an official test for brucellosis not more than 30 days before 
the date of interstate movement, and such cattle are accompanied by 
a certificate which shows in addition to the items required under § 
78.1(n), the date and results of the official test required by this 
paragraph, and shall be accompanied by a "Permit for Entry;".... 


The 64 vaccinated cows moved by Respondent were subject to the 
requirements of 9 C.F.R. § 78.9(d)(3)(iv) (1985), under which they were 
required to have only one official test for brucellosis not more than 30 days 
before the movement. On the other hand, the non-vaccinated cows were 
subject to the more stringent requirements of 9 C.F.R. § 78.9(d)(3)(iii) (1985), 
under which they were required to have two tests for brucellosis during 
specified time limits. The Department has determined that a legitimate 
regulatory purpose is served by imposing different requirements on the 
interstate movement of these two classes of cattle.© Since the Department 
has determined that vaccinated cows and non-vaccinated cows involve different 
risks, which are recognized in separate regulations, a Respondent who moves 
non-vaccinated cows together with vaccinated cows without having the health 
certificate and Permit for Entry required by each section violates both 
regulatory provisions (9 C.F.R. § 78.9(d)(3)(iii) and (iv) (1985)), and separate 
civil penalties may be imposed under each regulatory section. 

In view of the importance of the Brucellosis Eradication Program, the 
tremendous costs of the program, and the modest civil penalties authorized 
for violations, it is the policy of the Department to assess separate civil 
penalties for each separate and distinct violation of the Department’s 
regulations (Horton, supra (50 Agric. Dec. at 459-63)). If I had agreed with 
the ALJ’s conclusion that Respondent committed only two violations, I would 
have assessed civil penalties of $1,000 for each violation, rather than $500 for 
each violation. A $2,000 civil penalty for the Respondent’s conduct involved 
here is modest considering the importance of the Brucellosis Eradication 
Program. As stated in In re Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 


*See Brucellosis Regulations, 47 Fed. Reg. 3490 (1982) (proposal), and 47 Fed. Reg. 55,636 
(1982) (final rule). 
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about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) 
is a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from the 
Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 C.F.R. Part 78 (1980). 


In Horton, supra, it is stated that close to $3 billion has been spent on the 
Brucellosis Eradication Program since its inception (50 Agric. Dec. at 464). 
For the foregoing reasons, the following Order should be issued. 
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Order 


Respondent Don W. Young is hereby assessed civil penalties totalling 
$2,000 ($500 per violation). The civil penalties shall be payable to the 
“Treasurer of the United States," by certified check or money order, and shall 
be sent to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order on Respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 88-21. 


In re: GROVER BAKER. 
A.Q. Docket No. 91-12. 
Decision and Order filed January 9, 1992. 


Untreated garbage - Dead poultry - Interstate commerce - Primary enforcement authority - 
Notice of change in standards - Setting standards by adjudication. 


Respondent violated the Swine Health Protection Act by feeding dead poultry to swine. Dead 
poultry is "garbage" under the Act. Parties stipulated to APHIS’ primary enforcement authority. 
Agency may change proscribed behavior by adjudication but may not do so retroactively. 


James D. Holt, for Complainant. 
A. Dean Betts, Georgetown, DE, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for alleged violations of the Swine Health Protection Act, as amended, 7 
US.C. § 3801 et seq., and regulations promulgated thereunder, 9 C.F.R. § 166 
et seq., in accordance with the rules of practice in 9 C.F.R. § 167.1 et seq. and 
7 C.F.R. § 1.130 et seq.. This proceeding was instituted by a complaint filed 
on December 10, 1990, by the Administrator, Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA). Respondent Baker filed an answer to the complaint on January 17, 
1991. An amended complaint was filed on July 15, 1991. Respondent Baker 
filed an amended answer on August 22, 1991. Stipulations of fact were filed 
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by both parties on August 23, 1991. 

A hearing was held on August 30, 1991, in Salisbury, Maryland. James D. 
Holt, Esq., Office of the General Counsel, USDA, represented complainant. 
A. Dean Betts, Esq. represented respondent. 

The amended complaint alleged that on or about July 6, 1990, July 16, 
1990, July 24, 1990 and June 18, 1991, respondent Baker permitted untreated 
garbage to be fed to swine in violation of 9 C.F.R. § 166.2(a) and allowed 
untreated garbage in swine feeding areas in violation of 9 C.F.R. § 166.6. 
Respondent Baker has stipulated that on July 6, 1990, July 16, 1990, July 24, 
1990 and June 18, 1991, he permitted his swine to feed on dead poultry which 
were not waste from ordinary household operations and which had not been 
treated to kill disease organisms; and allowed dead poultry, which were not 
waste from ordinary household operations and which had not been treated to 
kill disease organisms, into swine feeding areas which he owned and 
controlled. Respondent Baker has also stipulated that Veterinary Services, 
APHIS, USDA, assumed primary enforcement responsibilities for the Swine 
Health Protection Act in Delaware on May 25, 1990. 


Facts 


Respondent, Grover Baker, raises pigs on a farm in Laurel, Delaware. He 
had allowed dead chickens to be fed to his pigs for over ten years, a practice 


that the State of Delaware had allowed. Complainant’s officials were aware 
that feeding dead chickens to pigs was "a widespread practice in Delaware for 
many years" and also knew that Delaware had allowed this practice (Tr. 61, 
72). 

In December 1989, Elizabeth Klontz, a veterinarian employed by 
complainant for two years, was told by her supervisor, Dr. Bode, to visit 
respondent to discuss his practice of feeding poultry to his pigs. Klontz visited 
respondent in December and again in February 1990. On both occasions 
Klontz asked respondent to discontinue his practice and gave him pamphlets 
on the Swine Health Protection Act. Klontz also advised respondent at the 
February meeting that that meeting was the last time she would call on him 
and that if he did not discontinue his practice "we would bring a compliance 
individual into the case" (Tr. 5-11). 

After Klontz’ second visit, respondent was told by a local buyer of his pigs, 
Joe Volare, that he could not buy his pigs because Klontz had quarantined 
them (Tr. 65). Respondent called Daniel Vogt, a veterinarian employed by 
complainant for 15 years and who was the area veterinarian in charge in 
Delaware (Tr. 51). Vogt told respondent that he would lift Klontz’ quarantine 
because complainant had no authority to quarantine the animals. He told 
respondent to go ahead and sell the pigs. Volare then proceeded to buy 
them. The next time respondent wanted to sell his swine he again called Vogt 
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who told respondent to "just go ahead and market them." Respondent then 
asked Vogt about feeding chickens to his pigs. According to respondent, Vogt 
replied that "there’s no firm decision yet . . . somebody upstairs is going to 
have to make that decision.". Respondent said the next time he heard from 
complainant about the matter was when he received the instant complaint, 
which was delivered to him on December 29, 1990 (Tr. 66-67). 

In his testimony, Vogt recalled having a telephone conversation with 
respondent about the pigs. He did not contradict respondent’s version of the 
call, but said that he could not remember the conversation about whether 
chickens could be fed to pigs, except that he told respondent about the 
potential danger of the practice and that it was not his intention to tell 
respondent that complainant had not yet decided whether dead chickens were 
considered garbage (Tr. 57). He did admit, however, that he told respondent 
to go ahead and market the pigs, because, he explained, Delaware had 
primary enforcement responsibility under the Swine Health Protection Act and 
there was some question whether complainant had the authority to restrict the 
sale of pigs (Tr. 56-69). 

Neither Vogt nor any other representative for complainant contacted 
respondent about the matter after that phone conversation (Tr. 59, 67). 


Discussion 


The Swine Health Protection Act was enacted in 1980. The House Report 
accompanying the legislation (House Report No. 96-1383, 1980 U.S. Code 
Adm. News p. 4661) stated that the law was designed to protect the nation’s 
$7 billion hog industry "from the potentially devastating effect of an invasion 
of African swine fever.". The report said that the disease survives for long 
periods of time in improperly cooked pork from infected hogs and that 
outbreaks in the ’50s and ’70s of other swine diseases, such as hog cholera and 
swine vesicular exanthema, were also attributable to improperly cooked swine 
garbage. 

The report further noted that, in 1980, 15 states, including Delaware, 
prohibited the feeding of garbage to swine and authorized USDA to allow 
these states "which meet the minimum standards of the Federal law’ to have 
primary enforcement responsibility, but that the USDA would have such 
responsibility in the event it finds that a state did not effectively enforce the 
law. 

Section 3803 of the Swine Health Protection Act, in relevant part, provides 
that: 


(a) No person shall feed or permit the feeding of garbage to swine 
except in accordance with subsection (b) of this section. 
(b) Garbage may be fed to swine only if treated to kill organisms, in 
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accordance with regulations issued by the Secretary . . . 
"Garbage" is defined in section 3802 as follows: 


(2) the term "garbage" means all waste material derived in whole or 
in part from the meat of any animal (including fish and poultry) or 
other animal material, and other refuse of any character whatsoever 
that has been associated with any such material, resulting from the 
handling, preparation, cooking, or consumption of food, except that 
such term shall not include waste from ordinary household operations 
which is fed directly to swine on the same premises where such 
household is located; 


Section 3809 provides that a state shall have primary enforcement 
responsibility for violations of the law "relating to the treatment of garbage to 
be fed to swine and the feeding thereof during any period for which the 
Secretary determines that such State . . . has adopted adequate laws and 
regulations regulating the treatment of garbage to be fed to swine and the 
feeding thereof which laws and regulations meet the minimum standards of 
this chapter and the regulations hereunder ... ." 

In regulations promulgated in 1983 (9 C.F.R. Part 166, 1983 regulations) 
the Secretary stated in section 166.14(c) that Delaware was one of the states 
that had primary enforcement responsibility. Delaware has continued to have 
such responsibility each year since then, including 1991 (9 C.F.R. § 166.15(c), 
1991 regulations). 

The Delaware law prohibiting the feeding of garbage to swine is in Section 
7108, Title 3 of the Delaware 1974 Revised Code Annotated: 


(a) No person shall feed garbage to hogs in this State except as 
provided in subsection (c) of this section. 

(b) For the purposes of this section "garbage" means putrescible 
animal and vegetable waste resulting from the handling, preparation, 
cooking and consumption of foods, swine carcasses and parts thereof, 
but not to include waste exclusively vegetable in nature. 

(c) This section shall not apply to any individual farmer who feeds 
only his own household garbage to hogs which are raised for such 
individual farmer’s own use. 


Complainant contends in its amended complaint that respondent violated 
the Act by permitting and allowing untreated garbage to be fed to his pigs on 
three occasions in July 1990 and on one occasion in June 1991. Complainant 
contends that it considers dead poultry to be untreated garbage within the 
meaning of the Swine Health Protection Act. 
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Respondent, in contending that the complaint should be dismissed, 
presents several arguments: 

1. Respondent did not market his pigs in the stream of interstate 
commerce. 

2. The Act’s definition of untreated garbage does not include dead 
chickens. 

3. Complainant had no jurisdiction under the Act prior to May 25, 1990. 

4. Complainant did not follow statutory requirements for assuming 
primary enforcement responsibility. 

5. Respondent was not given proper notice until December 1991 that 
complainant had assumed enforcement authority. 


1. Respondent is engaged in interstate commerce. 

The record, as respondent contends, does not show that he is engaged in 
interstate commerce, but, instead, shows that he sells his pigs locally. The 
Act, however, declares that all regulated swine "are either in interstate or 
foreign commerce or substantially affect such commerce" and that regulation 
of swine is "necessary to prevent and eliminate burdens upon such commerce, 
to effectively regulate such commerce, and to protect the health and welfare 
of the people of the United States" (Section 3801(5)). In view of this express 
Congressional presumption that all regulated swine are in or affect interstate 
commerce, I find that respondent’s regulated operation is engaged in or 
affects interstate commerce. 


2. The Act’s definition of garbage includes dead poultry. 

Respondent contends that dead chickens are not garbage as defined in the 
Act. He points out that the Act’s definition of garbage is essentially the same 
as Delaware’s definition that garbage is waste "resulting" from the preparation 
of food and that under Delaware’s interpretation of the law, dead chickens are 
not considered garbage. 

Delaware’s law defines garbage as "putrescible animal and vegetable waste 
resulting from the handling, preparation, cooking and consumption of foods, 
swine carcasses and parts thereof. . ." 

The Swine Protection Act similarly defines garbage as “all waste material 
derived in whole in part from the meat of any animal (including fish and 
poultry) or other animal material . . . resulting from the handling, preparation, 
cooking or consumption of food." 

A literal reading of the definition of garbage under either the state or 
federal law would appear to exclude the poultry in the case here since it is not 
shown that the poultry was waste "resulting" from the handling, preparation, 
cooking, or consumption of food. 

Complainant tries to get around this limiting language through the 
testimony of Robert Good, a veterinary medical officer employed by 
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complainant. Good, who helped write the regulations implementing the Act, 
said that complainant’s interpretation of the Act is that "garbage" includes 
dead chickens because, he said, garbage refers to “any refuse whatsoever," 
including poultry, "and it also refers to waste from the food handling, from 
food preparation." (Emphasis added.) Garbage, according to Good, does not 
have to be "food waste." (Tr. 42-43.) 

This basis for complainant’s interpretation is faulty. By inserting the 
conjunctive word "and" in the statutory definition of garbage, complainant has 
deftly tried to amend the law to allow it to define garbage as not only waste 
resulting from food handling or preparation, but also any refuse material 
whatsoever (i.e., dead chickens) whether or not resulting from food 
preparation or handling. 

Complainant obviously has no authority to make such changes in a 
Congressionally enacted statute. 

This does not end the matter, however. Complainant’s interpretation of 
a statute (without, of course, trying to amend it) is still entitled to 
considerable weight, Chevron, U.S.A., Inc. NRDC, 467 U.S. 837, 844 (1984), 
and it does have the authority to fill "interstices" in a law by formulating "new 
standards of conduct." SEC v. Chenery Corporation, 332 U.S. 194, 202 (1946). 
Careful consideration must therefore be given to whether, in light of Congress’ 
overall purpose in enacting the Swine Health Protection Act, complainant can 
properly consider poultry not shown to be waste material resulting from food 
handling or preparation as being within the Act’s definition of garbage. 

Congress’ principle concern was with preventing the economic devastation 
resulting from the spread of swine fever and other contagious swine diseases 
and with protecting the public’s "health and welfare." A careful analysis of 
complainant’s claim that dead chickens can spread diseases to swine shows, 
as complainant concedes, that this claim is largely theoretical, since it was 
unable to point to any specific diseases that are spread from poultry to swine 
(Tr. 62). Complainant, moreover, was unable to document any harm or the 
likelihood of immediate harm resulting from the practice. Nevertheless, in the 
opinion of complainant’s three medically trained witnesses, there is a potential 
danger of diseases such as Salmonella, which is harmful to humans, resulting 
from the practice of feeding dead chickens to swine (Tr. 62). In these 
circumstances, I believe that with the public’s health as well as swine health 
being potentially at risk, it is better to err on the side of caution and therefore 
to defer to the opinion of complainant’s witnesses, who are experts in their 
fields, that feeding dead chickens to pigs is of sufficient risk in spreading 
disease to swine and humans to bring the practice within the scope of conduct 
Congress intended to prohibit. I find, therefore, that the poultry in this case 
may be considered untreated garbage within the meaning and intent of the 
Act. 





202 ANIMAL QUARANTINE AND RELATED LAWS 


3. Complainant lacked primary enforcement responsibility in Delaware 
rior to M. 


In 1983, the es granted the State of Delaware primary responsibility 
for the enforcement of the Act. Complainant therefore lacked primary 
enforcement responsibility in that state until it took action to assume it, which 
the Act provides can occur only when the Secretary determines that the state’s 
laws or regulations are inadequate, or it is not effectively enforcing the law, 
and the Secretary gives the state 90 days notice. 7 U.S.C. § 3809(b). The 
Secretary also has the apparent authority to take prompt action to enforce the 
Act if it determines that emergency conditions exist. 7 U.S.C. § 3809(c). 

The parties stipulated that complainant assumed primary enforcement 
responsibility in Delaware on May 25, 1990. Complainant therefore had 
primary enforcement responsibility over violations of the Act occurring on or 
after, but not before, that date. Respondent also suggests that complainant’s 
enforcement authority is still defective because the record does not show that 
it gave the requisite notice before assuming authority. I infer, however, that 
proper notice was given to Delaware (but not, as discussed later, to 
respondent) in view of the parties’ stipulation that complainant assumed 
enforcement responsibility on May 25, 1990.’ 


4. Complainant was required to give respondent adequate notice that it 
had assumed primary enforcement responsibility and that it had adopted a 
new standard of conduct. 

Complainant’s witness Vogt admitted that after telling respondent in 
February 1990 that he could market his chicken-fed pigs, and that no decision 
had yet been made on whether respondent could continue the practice, neither 
Vogt nor any other representative for complainant attempted to contact 
respondent after that date to notify him that complainant had assumed 
enforcement authority or that complainant had decided that feeding dead 
chickens to swine was no longer a permissible practice under the Act. 

On the basis of what Vogt told him on two separate occasions, respondent 
could assume that he remained under Delaware’s enforcement responsibility 
and that under Delaware’s interpretation of the law he was not in violation of 
the Act by allowing dead chickens to be fed to his pigs. Moreover, when the 
Secretary in 1983 delegated to Delaware the primary authority to enforce the 
Act, he in effect found that Delaware’s standards met the federal standards, 
since the Act required the Secretary to make such a determination before he 


'The stipulation itself, however, appears to be at odds with the Secretary’s 1991 
regulations which provide that Delaware continues to have primary enforcement responsibility. 
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could grant such responsibility to Delaware. 

In view of complainant’s knowledge that feeding dead chickens to pigs was 
a widespread practice in Delaware "for many years," which I infer means it 
knew of the practice in 1983, its action in delegating authority to that state to 
enforce the law was implicit acceptance of that practice as a minimum federal 
standard. 

When complainant later decided sometime after respondent’s phone 
conversations with Vogt in February 1990 that this practice should stop and 
that the standard should be changed, it could easily have notified the parties 
by issuing an interpretative ruling under its rulemaking authority, or, if the 
matter was really critical and there was no time to go through the rulemaking 
process, it could have promptly stopped the practice by declaring an 
emergency and immediately taken over enforcement. 

It did not follow either course. Therefore, when Klontz, at the direction 
of her supervisor, asked respondent to stop engaging in what at the time (1989 
and early 1990) was a lawful practice, Klontz’ request was no more than an 
ad hoc, subjective, non-binding interpretation of the law. Cf. Grayned v. City 
of Rockford, 408 U.S. 104, 108-109 (1972). Vogt, the area veterinarian in 
charge, admitted as much by overruling Klontz’ attempt at quarantining 
respondent’s pigs. Although he said he told respondent that he should not 
feed dead chickens to his pigs and indicated that an official ruling to that 
effect was forthcoming, he still told respondent that no decision on the matter 
had yet been made and that respondent could go ahead and sell his pigs. In 
other words, regardless of what Vogt said he intended to tell respondent, the 
message he conveyed to respondent was that until complainant’s decision- 
making officials made a decision on the matter it was permissible for 
respondent to continue his practice. 

When complainant did officially decide sometime later in 1990 to change 
the standard, it was required to give respondent adequate notice of the 
change. Department of Educ. of State of Cal. v. Bennett, 864 F.2d 655, 659 
(9th Cir. 1988). Ordinarily, an agency like complainant can provide 
notification of its standards through either a rulemaking or an adjudicatory 
proceeding. NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974). However, it 
cannot change its standard retroactively in an adjudicatory proceeding by 
"branding as ‘unfair’ conduct stamped ‘fair’ at the time a party acted." 
National Labor Relations Board v. Majestic Weaving Co., Inc. 355 F.2d 854, 860 
(2nd Cir. 1966); Cities of Anaheim, Riverside, Banning, etc. v. FERC, 723 F.2d 
656, 659 (9th Cir. 1984); see also Bowen v. Georgetown Univ. Hospital, 488 
USS. 204 (1988). Complainant therefore could not penalize respondent for his 
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actions occurring prior to receiving adequate notice from complainant of its 
changed standards. 

In the case here, respondent was not notified of complainant’s newly 
adopted standard until he received the complaint, signed by complainant’s 
administrator, on December 29, 1990.2 Therefore, only respondent’s conduct 
occurring after that date constitutes a violation. 

The amended complaint alleges (and respondent admits to) only one 
occasion, on June 18, 1991, when respondent’s pigs were fed dead chickens 
after December 29, 1990. The complaint, however, alleges that this one 
instance constitutes separate violations of "allowing" and "permitting" untreated 
garbage (dead chickens) to be fed to the pigs or to be put in their feeding 
area. Since the two terms are virtually synonymous and refer to the same 
incident, it would appear that only one violation had occurred. Cf. Bell v. 
United States, 349 U.S. 81 (1955). However, the Judicial Officer has held that 
they are separate offenses. Rex Kneeland, _ Agric. Dec. __, A.Q. Docket 
No. 91-25 (1991). Accordingly, I find that this one incident constitutes 
separate offenses. 

Section 3805 of the Act provides that a penalty of not more than $10,000 
may be assessed for each violation, but that in determining the amount to 


assess, the gravity of the violation, degree of culpability, and history of prior 
offenses, if any, are to be considered. In Rex Kneeland, supra, it was indicated 
that a penalty of $1,500 per violation in a litigated proceeding was appropriate. 
Considering all the circumstances in this case, I find that the assessment of a 
$3,000 fine is appropriate. 


Findings of Fact 


1. Respondent, Grover Baker, is an individual with a mailing address of 
104 Oak Street, Laurel, Delaware 19956. 
2. Respondent raises and sells pigs in Laurel, Delaware. 


Even the complaint was not very clear notice. It implies but does not expressly state 
that complainant has primary enforcement responsibility, does not state when it assumed this 
authority, and does not state that dead poultry is considered garbage under the Act (the 
complaint alleges only that "untreated garbage" was fed to respondent’s pigs). However, for 
purposes of this proceeding, I find that respondent was put on notice in the circumstances here 
that the complaint was referring to dead poultry when the complaint alleged that he had allowed 
and permitted “untreated garbage" to be fed to his swine and that such a practice was therefore 
no longer permitted. 
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3. On December 29, 1990, respondent was notified that complainant had 
primary enforcement responsibility under the Swine Health Protection Act and 
that dead poultry is considered untreated garbage under the Act. 

4. On or about June 18, 1991, respondent allowed and permitted 
untreated garbage in the form of dead poultry to be fed to his pigs. 


Conclusions of Law 


1. Dead poultry are untreated garbage within the meaning of 7 U.S.C. 
§ 3802 of the Swine Health Protection Act and 9 C.F.R. § 166.1 of the 
Secretary’s regulations. 

2. Respondent violated Section 3803 of the Act and Sections 166.2 and 
166.6 of the Regulations by permitting and allowing untreated garbage to be 
fed to his pigs on June 18, 1991. 


Order 


Respondent, Grover Baker, is hereby assessed civil penalties totalling 
$3,000, which shall be payable to the "Treasurer of the United States," by 
certified check or money order, and shall be sent to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 91-12. This decision and order shall become final without 
further proceedings 35 days after service hereof unless appeal to the Judicial 
Officer within 30 days after service, as provided in the rules of practice (7 
C.F.R. §§ 1.142, 1.145). 

[This Decision and Order became final February 25, 1992.-Editor] 
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In re: DUANE CUGNINI, d/b/a HI-COUNTRY CATTLE COMPANY. 
A.Q. Docket No. 92-04. 
Decision and Order filed May 22, 1992. 


Default — Failing to file answer — Admission of material allegations — Civil penalty — 
Interstate movement of cattle without health certificate — Interstate movement of cattle without 
official test. 


The Judicial Officer affirmed Chief Judge Palmer’s Order assessing a civil penalty of $1,000 
against Respondent under the Act of February 2, 1903, as amended, and the regulations 
promulgated thereunder, on the basis of Jn re Kaplinsky. 


James D. Holt, for Complainant. 

Dirk W. Nelson, Bayfield, CO, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Respondent Duane Cugnini filed an appeal from the Initial Decision and 
Order (Appendix A) filed in this proceeding by Chief Administrative Law 
Judge Victor W. Palmer (ALJ) under the Act of February 2, 1903, as 
amended (21 U.S.C. §§ 111, 120, 122), for a violation of the regulations 
promulgated thereunder governing the movement of cattle (9 C.F.R. § 
78.9(b)(3)(ii)). Based upon a careful examination of the record, there is no 
basis to the appeal (see In re Kaplinsky, 47 Agric. Dec. 613 (1988) (Appendix 
B); In re Bobo, 49 Agric. Dec. 849, 851-52 (1990) ("Kaplinsky policy applies 
only to A.Q. and P.Q. cases" (id. at 852 n.2)). Accordingly, the following 
Order (which is the Order that must be complied with, rather than the ALJ’s 
Order) should be issued in this case. 


Order 


Respondent Duane Cugnini is hereby assessed a civil penalty of $1,000, 
which shall be payable to the "Treasurer of the United States" by certified 
check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within 30 days after service of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 92-04. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and a regulation promulgated thereunder (9 C.F.R. § 78.9(b)(3)/(ii)). 

This proceeding was instituted by a complaint filed on November 8, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. Respondent was served a copy of the 
complaint on December 3, 1991. Respondent has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 


pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Findings of Fact 


1. Duane Cugnini, d/b/a Hi-Country Cattle Company, respondent, is an 
individual with a mailing address of 399 Country Road 315, Ignacio, Colorado 
81122. 

2. On or about December 21, 1990, Respondent Cugnini moved forty- 
eight test eligible animals from Ignacio, Colorado to North Platte, Nebraska, 
without those animals being accompanied by a health certificate stating the 
items specified in 9 C.F.R. §§ 78.1, 78.9(b)(3)(ii). 

3. On or about December 21, 1990, Respondent Cugnini moved forty- 
eight test eligible animals from Ignacio, Colorado to North Platte, Nebraska, 
when those animals were not negative to an official test within 30 days prior 
to such interstate movement, as required. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, Respondent 
has violated 9 C.F.R. § 78.9(b)(3)(ii). 
Therefore, the following Order is issued. 


Order 


Respondent Cugnini is hereby assessed a civil penalty of one thousand 
dollars ($1,000.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 


check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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ANIMAL WELFARE ACT 


In re: JEROME A. JOHNSON AND LAURA JOHNSON. 
AWA Docket No. 91-18. 
Decision and Order filed June 3, 1992. 


Civil penalty — Cease and desist order — License disqualification order — Operating without 
a license — Failure to file timely answer — Ability to pay. 


The Judicial Officer affirmed that part of the Decision and Order by Judge Kane (ALJ) 
assessing a civil penalty of $10,000, and directing Respondents to cease and desist from violating 
the Act, regulations and standards, and, in particular, to cease and desist from engaging in any 
activity for which a license is required without being licensed as required, but the Judicial Officer 
added a 1-year disqualification order. The Judicial Officer also expressed the policy that ability 
to pay will no longer be considered in determining civil penalties under the Animal Welfare Act. 


Sharlene A. Deskins, for Complainant. 

Respondents, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 
C.F.R. § 1.1 et seg.). On January 23, 1992, Administrative Law Judge Paul 
Kane (ALJ) issued an Initial Decision and Order assessing a civil penalty of 
$10,000, and directing Respondents to cease and desist from violating the Act, 
regulations and standards, and, in particular, to cease and desist from 
engaging in any activity for which a license is required without being licensed 
as required. 

On February 25, 1992, Complainant, seeking an Order disqualifying 
Respondents from being licensed for a period of 1 year, appealed to the 
Judicial Officer, to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35)." The case was referred to the Judicial Officer for decision on 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 

7 U.S.C. §§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
(continued...) 





210 ANIMAL WELFARE ACT 


April 23, 1992. 

Based upon a careful consideration of the record, the Initial Decision and 
Order (with a few minor editorial changes) is adopted as the final decision, 
except that I have concluded that a 1-year disqualification Order can and 
should be imposed. Additional Conclusions by the Judicial Officer follow the 
ALJ’s conclusions. The ALJ’s note 5 and accompanying text, which express 
his view that there is no authority to issue a 1-year disqualification Order, are 
included herein, for convenience, but the Judicial Officer’s contrary views are 
set forth in the Additional Conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended, Pub. L. 95- 
251, March 27, 1978, 92 Stat. 183,' the Rules of Practice Governing 
Proceedings Under the Animal Welfare Act, 9 C.F.R. § 4.1 (1991) and the 
Rules of Practice of the Department of Agriculture Governing Formal 
Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-1.151 (1991). This 
is a disciplinary proceeding under the Animal Welfare Act of 1970, and 
amendments of 1976, Pub. L. 91-579, December 24, 1970, 84 Stat. 1560, 
renumbered and amended, Pub. L. 94-279, April 22, 1976, 90 Stat. 417, 
hereinafter referred to as the Act, instituted by a complaint filed on January 3, 
1991, by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. 

The complaint alleges that Jerome A. Johnson and Laura Johnson, 
hereinafter respondents, willfully violated the Act at 7 U.S.C.A. § 2134 anda 
regulation issued thereunder, 9 C.F.R. § 2.1. Specifically, the complaint 
alleges that between December 1, 1988, and May 16, 1990, respondents 


*(...continued) 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


15 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1991) [hereinafter cited as unofficially codified] 
[brackets in original]. 


27 U.S.C.A. §§ 2131-2147, 2149, 2151-2155 (West 1988 and Supp. 1991) [hereinafter cited as 
unofficially codified] [brackets in original]. 
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operated as an unlicensed dealer in pet animals. This complaint advised the 
respondents of an opportunity to answer these allegations. The complaint 
further advised the respondents that the Department of Agriculture proposed 
an impairment to licensing, the imposition of civil penalties and a cease and 
desist order. 

By letter filed February 20, 1991, which is taken as the answer to the 
complaint filed January 3, 1991, respondents entered affirmations as to certain 
allegations, denials as to others and further, failed to answer the remaining 
allegations. 

On October 25, 1991, counsel to the Department of Agriculture, 
Sharlene A. Deskins, Esq., moved for the adoption of a decision and order 
pursuant to the Rules of Practice expressed at 7 C.F.R. § 1.139 (1991). 
Counsel’s proposed order would disqualify respondents as prospective 
licensees pursuant to the Act for one year, require a civil penalty of $10,000 
and impose a cease and desist order. Service of counsel’s motion was 
attempted on respondents at 10260 225th Avenue, N.E., New London, 
Minnesota 56273, but was not perfected. Respondents did not reply or 
otherwise object, within the time designated by the rules, to the entry to the 
order requested by complaint counsel. Counsel’s motion is granted to the 
extent indicated herein. Counsel’s motion to permit the utilization of 
proposed exhibits to support the allegations of the complaint at paragraphs II 
D and F is denied and the order entered herein is not based in any aspect on 
those documents. 

The Rules of Practice, 7 C.F.R. § 1.139 (1991), provide that respondents 
may admit to the material allegations of Department complaints, thereby 
waiving a hearing on the merits. This Rule also provides that a failure to 
answer shall obtain the same result. Respondents partially selected these 
alternatives by the letter filed February 28, 1991.* Respondents specifically 
denied the allegations expressed at paragraphs II D, F. Proof of the 
allegations at those paragraphs is unnecessary to the result reached herein. 
Accordingly, the following findings of fact, conclusions and order are entered: 


Findings of Fact 


1. Jerome A. Johnson and Laura Johnson, hereinafter referred to as 


3It is also noted this answer was filed more than 20 days subsequent to the receipt of the 
complaint. 
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respondents, are individuals whose address is 10260 225th Avenue, N.E., New 
London, Minnesota 56273. 

2. The respondents, at all times material herein, were operating as 
dealers as defined in the Act and the regulations. 

3. On April 15, 1986, respondent Laura Johnson entered into a 
stipulation with APHIS and paid a civil penalty to resolve allegations that she 
had operated as a dealer as defined in the Act and regulations without being 
licensed. 

4. Respondent Laura Johnson became licensed as a dealer on October 4, 
1985, and was licensed until December 23, 1986, when she surrendered her 
license and stated that she was out of business. 

5. An application for a license under the Act and copies of the Act and 
the regulations and standards issued thereunder were sent to respondent 
Laura Johnson on October 21, 1988, pursuant to her request. 

6. Respondent Laura Johnson acknowledged in writing on December 13, 
1989, that she had been reminded again that she may not. buy, broker, or 
wholesale dogs until she is licensed. 

7. The respondents, at all times material herein, were operating as 
dealers as defined in the Act and the regulations, without having obtained a 
license, in willful violation of section 4 of the Act (7 U.S.C. § 2134) and 
section 2.1 of the regulations (9 C.F.R. § 2.1) (1991). Respondents purchased 
dogs in commerce for resale for use as pets and sold dogs in commerce for 
resale for use as pets. The purchase or sale of each animal constitutes a 
separate violation, as set forth below: 

A. On or about January 9, 1989, respondents sold eight dogs to a 
retail pet store in West Palm Beach, Florida. 

B. On or about December 1, 1988, respondents sold four dogs to a 
retail pet store in Corpus Christi, Texas. 

C. On or about January 9, 1989, respondents sold seven dogs to a 
retail pet store in Corpus Christi, Texas. 

D. On or about January 25, 1989, respondents sold eight dogs to a 
retail pet store in Corpus Christi, Texas. 

E. On or about February 9, 1989, respondents sold five dogs to a 
retail pet store in Corpus Christi, Texas. 

F. On or about September 21, 1989, respondents sold 10 dogs to a 
retail pet store in Fort Lauderdale, Florida. 

G. On or about October 17, 1989, respondents sold 10 dogs to a 
retail pet store in Fort Lauderdale, Florida. 

H. On or about November 8, 1989, respondents sold 10 dogs to a 
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retail pet store in Fort Lauderdale, Florida. 

I. On or about December 7, 1989, respondents sold four dogs to a 
retail pet store in Fort Lauderdale, Florida. 

J. On or about September 13, 1989, respondents sold 10 dogs to a 
retail pet store in Los Angeles, California. 

K. On or about October 2, 1989, respondents sold eight dogs to a 
retail pet store in Los Angeles, California. 

L. On or about October 11, 1989, respondents sold 30 dogs to a 
retail pet store in Stockton, California. 

M. On or about October 16, 1989, respondents sold 28 dogs to a 
retail pet store in Stockton, California. 

N. On or about November 20, 1989, respondents sold 29 dogs to a 
retail pet store in Stockton, California. 

O. On or about November 28, 1989, respondents sold 24 dogs to a 
retail pet store in Stockton, California. 

P. On or about January 8, 1990, respondents sold 34 dogs to a retail 
pet store in Stockton, California. 

Q. On or about January 8, 1990, respondents sold seven dogs to a 
retail pet store in San Rafael, California. 

R. On or about January 8, 1990, respondents sold 14 dogs to a retail 
pet store in Fort Lauderdale, Florida. 

S. Onor about February 6, 1990, respondents sold 26 dogs to a retail 
pet store in Stockton, California. 

T. On or about February 6, 1990, respondents sold four dogs to a 
retail pet store in San Rafael, California. 

U. On or about February 6, 1990, respondents sold nine dogs to a 
retail pet store in Walnut Creek, California. 

V. On or about March 6, 1990, respondents sold two dogs to a retail 
pet store in St. Louis Park, Minnesota. 

W. On or about April 11, 1990, respondents sold two dogs to a retail 
pet store in St. Louis Park, Minnesota. 

X. On or about May 16, 1990, respondents sold four dogs to a retail 
pet store in St. Louis Park, Minnesota. 

Y. On or about February 25, 1990, respondents purchased two dogs 
from a breeder in Belgrade, Minnesota. 

Z. On or about March 26, 1990, respondents purchased one dog 
from a breeder in Pipestone, Minnesota. 

AA. On or about January 5, 1990, respondents purchased five 
dogs from a dealer in Lismore, Minnesota. 
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BB. On or about February 6, 1990, respondents purchased 13 
dogs from a dealer in Lismore, Minnesota. 

CC. On or about February 27, 1990, respondents purchased nine 
dogs from a dealer in Doon, Iowa. 

DD. On or about March 24, 1990, respondents purchased 14 dogs 
from a dealer in Tyler, Minnesota. 

EE. On or about March 26, 1990, respondents purchased seven 
dogs from a dealer in Doon, Iowa. 


Conclusions 


By reason of the facts set forth in the Findings of Fact above, the 
respondents have willfully violated section 4 of the Act, (7 U.S.C.A. § 2134), 
and section 2.1 of the regulations issued pursuant to the Act (9 C.F.R. § 2.1 
(1991)). 

The Order which follows is authorized by the Act and warranted under the 
circumstances.‘ The sanctions are appropriate and necessary in order to 
achieve the remedial purposes of the Act and are consistent with sanctions 
imposed in previous cases. Mary Bradshaw, AWA 90-22, 50 Agric. Dec. 499, 
509 (May 17, 1991); S.S. Farms Linn County, Inc., et al., AWA 89-03, 50 


Agric. Dec. 476, 497 (Feb. 8, 1991), appeal docketed, No. 91-70169 (9th Cir. 
Mar. 8, 1991). 

The sanction which is entered herein, a civil penalty of $10,000 and a cease 
and desist order, is partially’ that which is requested by complaint counsel. 
The Act requires that prior to the imposition of this sanction, 


The Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 


“The entry of orders based upon 7 C.F.R. § 1.139 (1991) continues to enjoy approbation. ALR 
Fresh Food Systems, Inc., PACA 90-531, 51 Agric. Dec. ___—s Jan. 16, 1992); Ted Balcom, et al., 
AWA 91-26, 51 Agric. Dec. _—s Jan. 8, 1992); A.P. Holt, et al., HPA 91-77, 50 Agric. Dec. 
[1612] (Dec. 13, 1991) (Decision as to respondent A.P. Holt). 


*Counsel’s motion does not cite any portion of the Act which might permit the prospective 
suspension of any license granted to respondents. 
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previous violations.° 


To these four criteria, the Secretary’s Judicial Officer has added a fifth,’ 
i.e., a requirement that consideration be given to respondents’ ability to pay 
civil penalties. The Secretary has also determined that it is the responsibility 
of those who would ameliorate proposed sanctions to present evidence as 
permitted and required by the statute.° 

It is noted that appeals have been received by the Department’s Judicial 
Officer concerning the dollar amounts of civil penalties ordered in the 
enforcement of the Act,’ and that suspensions of the payments of civil 
penalties, based on financial conditions of respondents, have been ordered.” 
It is also noted that the Department’s policy of ordering the reduction by half, 
the amount of civil penalties requested by complaint counsel, in cases not 
requiring trial,’ has not been applied to cases involving the Animal Welfare 
Act.” 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The authority of the Secretary to deny licensing to a dealer for a period of 
1 year for violations of the Act is explained in Jn re S.S. Farms Linn County, 


Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 50 Agric. 
Dec. 476, 493-96 (1991), appeal docketed, No. 91-70169 (9th Cir. Mar. 8, 


$7 U.S.C.A. § 21490). 

7Gus White, et al., AWA 425, 49 Agric. Dec. 123, 152, 154 (Feb. 8, 1990). 
*Terry Lee Harrison, et al., AWA 90-35, 51 Agric. Dec. __— (Jan. 9, 1992). 
°Mary Bradshaw, AWA 90-22, 50 Agric. Dec. 499, 509 (May 17, 1991). 
Gus White, III, et al., AWA 425, 49 Agric. Dec. 123, 154 (Feb. 8, 1990). 
"'Shulamis Kaplinsky, P.Q. 191, 47 Agric. Dec. 613, 637 (March 30, 1988). 


"Ricky Bobo, et al., A.Q. 89-48, 49 Agric. Dec. 849 (Oct. 31, 1990), at 852, reveals: "The 
Kaplinsky policy applies only to A.Q. and P.Q. cases. It does not apply to veterinary accreditation 
cases." 
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1991). See also In re Bradshaw, 50 Agric. Dec. 499, 507-09 (1991). Both 
of these cases were cited in Complainant’s Brief to the ALJ. The 
appropriateness of that sanction in circumstances such as are involved here is 
also explained in those cases. Accordingly, the requested 1-year 
disqualification Order is being added to the sanction. 

The ALJ notes that the Judicial Officer has "added . . . the requirement 
that consideration be given to respondents’ ability to pay civil penalties," citing 
In re White, 49 Agric. Dec. 123, 152 (1990) ("Another of the criteria under the 
Act is the ability of a respondent to pay") (Initial Decision at 8). Although no 
issue has been raised as to this matter in this case, it should be noted that my 
holding in White as to consideration of ability to pay was an inadvertent error. 
Ability to pay is a relevant circumstance under a number of the civil penalty 
provisions administered by this Department, e.g., 15 U.S.C. § 1825(b)(1); see 
also 7 U.S.C. §§ 193(b), 213(b), but since that statutory factor is not specified 
in the Animal Welfare Act, it will not be considered in determining future 
civil penalties under the Animal Welfare Act. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the regulations and standards issued thereunder, and in 
particular, shall cease and desist from engaging in any activity for which a 
license is required under the Act and regulations without being licensed as 
required. 

2. Respondents are jointly and severally assessed a civil penalty of 
$10,000, which shall be paid by a certified check or money order, made 
payable to the Treasurer of the United States, and shall be sent, within 60 
days after service of this Order on Respondents, to Sharlene A. Deskins, 


“The Animal Welfare Act regulations, including the license-denial provisions in 9 C.F.R. 
§ 2.11, which are referred to in S.S. Farms and Bradshaw, were amended in 1989. However, the 
amended regulations similarly provide (9 C.F.R. § 2.1(f) (1991)): 


(f) The failure of any person to comply with any provision of the Act, or any of the 
provisions of the regulations or standards in this subchapter, shall constitute grounds for 
denial of a license; or for its suspension or revocation by the Secretary, as provided in the 
Act. 
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Office of the General Counsel, United States Department of Agriculture, 
Room 2014-South Building, Washington, D.C. 20250-1400. 

3. Respondents are disqualified for a period of 1 year from becoming 
licensed under the Act and regulations. 

The provisions of this Order shall become effective on the day after service 
of this Order on Respondents. 


In re: TED BALCOM AND KAREN COCHRAN. 
AWA Docket No. 91-26. 
Decision and Order filed January 8, 1992. 


Default — Failure to file timely answer — Civil penalty — Cease and desist order — Operating 
as a dealer — Willful — Suspension of license — Violation of standards — Record keeping. 


The Judicial Officer affirmed Chief Judge Palmer’s decision assessing a civil penalty of $10,000, 
and directing respondents to cease and desist from violating the Act, regulations and standards, 
and, in particular, to cease and desist from violating the regulations with respect to housing 
facilities, sanitation requirements, and record keeping. The Order suspends Respondents’ 
licenses for one year and continuing thereafter until they demonstrate that they are in full 
compliance with the Act and the regulations and standards. Where a timely Answer is not filed, 
a Default Order is appropriate. 


Frank Martin, Jr., for Complainant. 

Respondents, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 
C.F.R. § 1.1 et seg.). On August 22, 1991, Chief Administrative Law Judge 
Victor W. Palmer (ALJ) issued an Initial Decision and Order assessing a civil 
penalty of $10,000, and directing Respondents to cease and desist from 
violating the Act, regulations and standards, and, in particular, to cease and 
desist from violating the regulations with respect to housing facilities, 
sanitation requirements, and record keeping. 

On September 26, 1991, Respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
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Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).’ 
The case was referred to the Judicial Officer for decision on October 10, 1991. 

Based upon a careful consideration of the record, the Initial Decision is 
adopted as the final decision, except that the effective date is changed in view 
of the appeal. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon the respondents Ted 
Balcom and Karen Cochran by the Hearing Clerk by certified mail on April 
5, 1991. Respondents were informed in the letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
any allegation in the complaint would constitute an admission of that 
allegation. 

Respondents Ted Balcom and Karen Cochran failed to file an answer 
within the time prescribed in the Rules of Practice, and the material facts 
alleged in the complaint, which are admitted by respondents’ failure to file an 
answer, are adopted and set forth herein as Findings of Fact and Conclusions 
of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 





TED BALCOM and KAREN COCHRAN 
51 Agric. Dec. 217 


Findings of Fact and Conclusions of Law 


I 

A. Ted Balcom hereinafter referred to as respondent, is an individual 
whose address is 5122 Royce Road, P.O. Box 766, Webberville, Michigan 
48892. 

B. Karen Cochran hereinafter referred to as respondent, is an individual 
whose address is 5122 Royce Road, P.O. Box 766, Webberville, Michigan 
48892. 

C. Respondent Ted Balcom, at all times material herein, was licensed and 
operating as a dealer as defined in the Act and the regulations and held 
license number 34-B-019. 

D. Respondent Karen Cochran, at all times material herein, was licensed 
and operating as a dealer as defined in the Act and the regulations and held 
license number 34-B-018. 

E. At all times material herein, respondents Ted Balcom and Karen 
Cochran operated their businesses in conjunction with one another and shared 
the same facility. 

II 

A. On October 16, 1990, respondent Ted Balcom willfully violated section 
10 of the Act (7 U.S.C. § 2140) and section 2.75(a)(1) of the regulations (9 
C.F.R. § 2.75(a)(1)) by failing to maintain complete records showing the 
acquisition, disposition, and identification of animals. 

B. On October 16, 1990, respondent Ted Balcom willfully violated section 
2.40 of the regulations (9 C.F.R. § 2.40) by failing to establish and maintain 
programs of disease control and prevention, euthanasia, and veterinary care 
under the supervision and assistance of a doctor of veterinary medicine. 

C. On October 16, 1990, respondent Ted Balcom willfully violated section 
2.40 of the regulations (9 C.F.R. § 2.40) by failing to provide veterinary care 
to animals in need of care. 

D. On October 16, 1990, respondent Ted Balcom willfully violated section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the following specified 
standards: 

1. Housing facilities for nonhuman primates were not structurally 
sound and maintained in good repair so as to protect the animals from injury, 
to contain the animals, and to restrict the entrance of other animals (9 C.F.R. 
§ 3.75(a)); 

2. The interior surfaces of indoor housing facilities for nonhuman 
primates and guinea pigs were not constructed and maintained so that they 
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are substantially impervious to moisture and may be readily sanitized (9 
C.F.R. §§ 3.76(d) and 3.26(d)); 

3. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for nonhuman primates (9 C.F.R. 
§ 3.76(e)); 

4. Watering receptacles for animals were not kept clean and 
sanitized (9 C.F.R. § 3.130); 

5. Primary enclosures for nonhuman primates and other animals 
were not kept clean and sanitized as required (9 C.F.R. §§ 3.81(a) and (b) and 
§§ 3.131(a) and (b)); 

6. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R §§ 3.81(c), 3.31(b), 
and 3.131(c)); and 

7. Animals in primary enclosures were not maintained in compatible 
groups (9 C.F.R. § 3.133). 


Il 
On October 19, 1989, respondent Ted Balcom willfully violated section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the following specified 
standards: 
1. Supplies of food and bedding were not stored so as to adequately 


protect them against infestation or contamination by vermin (9 C.F.R. § 
3.125(c)); 

2. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for animals (9 C.F.R. § 3.126(d)); 

3. Primary enclosures for animals were not kept clean as required 
(9 C.F.R. § 3.131(a)); 

4. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R § 3.131(c)); and 

5. An effective program for the control of pests was not established 
and maintained (9 C.F.R. § 3.131(d)). 

IV 

A. On July 25, 1989, respondent Ted Balcom willfully violated section 11 
of the Act (7 U.S.C. § 2141) and section 2.50 of the regulations (9 C.F.R. 
§ 2.50) by failing to individually identify animals. 

B. On July 25, 1989, respondent Ted Balcom willfully violated section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the following specified 
standards: 

1. Housing facilities for animals were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
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the animals, and to restrict the entrance of other animals (9 C.F.R. 
§ 3.125(a)); 

2. Supplies of food and bedding were not stored so as to adequately 
protect them against infestation or contamination by vermin (9 C.F.R. § 
3.125(c)); 

3. Provisions were not made for the removal and disposal of animal 
wastes so as to minimize vermin infestation, odors, and disease hazards (9 
C.F.R. § 3.125(d)); 

4. Indoor housing facilities for animals did not have sufficient 
lighting to permit routine inspection and cleaning (9 C.F.R. § 3.126(c)); 

5. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for animals (9 C.F.R. § 3.126(d)); 

6. A suitable method was not provided to allow animals kept 
outdoors to protect themselves from the direct rays of the sun (9 C.F.R. 
§ 3.127(a)); 

7. Animals kept outdoors were not provided with access to shelter 
to protect them from inclement weather (9 C.F.R. § 3.127(b)); 

8. Animals were not provided with food free from contamination (9 
C.F.R. § 3.129(a)); 

9. Watering receptacles for animals were not kept clean and 
sanitized (9 C.F.R. § 3.130); 

10. Primary enclosures for animals were not sanitized as required (9 
C.F.R. § 3.131(b)); 

11. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R § 3.131(c)); 

12. An effective program for the control of pests was not established 
and maintained (9 C.F.R. § 3.131(d)); and 

13. A sufficient number of employees were not utilized to maintain 
the prescribed level of husbandry practices (9 C.F.R. § 3.132). 

Vv 


On July 17, 1988, respondent Ted Balcom willfully violated section 2.100(a) 
of the regulations (9 C.F.R. 2.100(a)) and the following specified standards: 
1. Primary enclosures for nonhuman primates were not kept clean 
and sanitized as required (9 C.F.R. §§ 3.81(a) and (b)); and 
2. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R § 3.81(c)). 
VI 
A. On October 16, 1990, respondent Karen Cochran willfully violated 
section 10 of the Act (7 U.S.C. § 2140) and section 2.75(a)(1) of the 
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regulations (9 C.F.R. § 2.75(a)(1)) by failing to maintain complete records 
showing the acquisition, disposition, and identification of animals. 

B. On October 16, 1990, respondent Karen Cochran willfully violated 
section 2.40 of the regulations (9 C.F.R. § 2.40) by failing to establish and 
maintain programs of disease control and prevention, euthanasia, and 
veterinary care under the supervision and assistance of a doctor of veterinary 
medicine. 

C. On October 16, 1990, respondent Karen Cochran willfully violated 
section 2.40 of the regulations (9 C.F.R. § 2.40) by failing to provide 
veterinary care to animals in need of care. 

D. On October 16, 1990, respondent Karen Cochran willfully violated 
section 2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the following 
specified standards: 

1. The interior surfaces of indoor housing facilities for nonhuman 
primates were not constructed and maintained so that they are substantially 
impervious to moisture and may be readily sanitized (9 C.F.R. § 3.76(d)); 

2. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for nonhuman primates (9 C.F.R. 
§ 3.76(e)); 

3. Watering receptacles for hamsters were not kept clean and 
sanitized (9 C.F.R. § 3.30); 

4. Primary enclosures for nonhuman primates and hamsters were not 
kept clean and sanitized as required (9 C.F.R. §§ 3.81(a) and (b), and § 
3.31(a)(1)); 

5. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R §§ 3.81(c) and 
3.31(b)); and 

6. An effective program for the control of pests was not established 
and maintained (9 C.F.R. § 3.31(c)). 

VII 

On October 19, 1989, respondent Karen Cochran willfully violated section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the following specified 
standards: 

1. Supplies of food and bedding were not stored so as to adequately 
protect them against infestation or contamination by vermin (9 C.F.R. § 
3.75(c)); 

2. The interior surfaces of indoor housing facilities for hamsters were 
not constructed and maintained so that they are substantially impervious to 
moisture and may be readily sanitized (9 C.F.R. § 3.26(d)); 
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3. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for primates (9 C.F.R. § 3.76(e)); 

4. Rabbits kept outdoors were not provided with adequate shelter 
from cold weather (9 C.F.R. § 3.52(c)); 

5. Primary enclosures for rabbits were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
them, and to keep predators out (9 C.F.R. § 3.52(d)); 

6. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R §§ 3.81(c) and 
3.31(b)); and 

7. An effective program for the control of pests was not established 
and maintained (9 C.F.R. §§ 3.81(d) and 3.31(c)). 

VITI 
On July 25, 1989, respondent Karen Cochran willfully violated section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the following specified 
standards: 

1. Supplies of food and bedding were not stored so as to adequately 
protect them against infestation or contamination by vermin (9 C.F.R. § 
3.75(c)); 

2. Provisions were not made for the removal and disposal of animal 
wastes so as to minimize vermin infestation, odors, and disease hazards (9 
C.F.R. § 3.75(d)); 

3. Indoor housing facilities for nonhuman primates did not have 
sufficient lighting to permit routine inspection and cleaning (9 C.F.R. § 
3.76(c)); 

4. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for nonhuman primates (9 C.F.R. 
§ 3.76(e)); 

5. Primary enclosures for nonhuman primates were not sanitized as 
required (9 C.F.R. § 3.81(b)); 

6. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R § 3.81(c)); 

7. An effective program for the control of pests was not established 
and maintained (9 C.F.R. § 3.81(d)); and 

8. A sufficient number of employees were not utilized to maintain 
the prescribed level of husbandry practices (9 C.F.R. § 3.82). 

IX 
A. On March 1, 1989, respondent Karen Cochran willfully violated section 
10 of the Act (7 U.S.C. § 2140) and section 2.75(a)(1) of the regulations (9 
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C.F.R. § 2.75(a)(1)) by failing to maintain complete records showing the 
acquisition, disposition, and identification of animals. 

B. On March 1, 1989, respondent Karen Cochran willfully violated section 
11 of the Act (7 U.S.C. § 2141) and section 2.50 of the regulations (9 C.F.R. 
§ 2.50) by failing to individually identify animals. 

C. On March 1, 1989, respondent Karen Cochran willfully violated section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the following specified 
standard: 

1. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for nonhuman primates (9 C.F.R. 
§ 3.76(e)). 

X 

A. On January 31, 1989, respondent Karen Cochran willfully violated 
section 10 of the Act (7 U.S.C. § 2140) and section 2.75(a)(1) of the 
regulations (9 C.F.R. § 2.75(a)(1)) by failing to maintain complete records 
showing the acquisition, disposition, and identification of animals. 

B. On January 31, 1989, respondent Karen Cochran willfully violated 
section 11 of the Act (7 U.S.C. § 2141) and section 2.50 of the regulations (9 
C.F.R. § 2.50) by failing to individually identify animals. 

C. On January 31, 1989, respondent Karen Cochran willfully violated 
section 2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the following 
specified standards: 

1. Housing facilities for nonhuman primates were not structurally 
sound and maintained in good repair so as to protect the animals from injury, 
to contain the animals, and to restrict the entrance of other animals (9 C.F.R. 
§ 3.75(a)); and 

2. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for nonhuman primates (9 C.F.R. 
§ 3.76(e)). 

XI 

A. On December 21, 1988, respondent Karen Cochran willfully violated 
section 10 of the Act (7 U.S.C. § 2140) and section 2.75(a)(1) of the 
regulations (9 C.F.R. § 2.75(a)(1)) by failing to maintain complete records 
showing the acquisition, disposition, and identification of animals. 

B. On December 21, 1988, respondent Karen Cochran willfully violated 
section 11 of the Act (7 U.S.C. § 2141) and section 2.50 of the regulations (9 
C.F.R. § 2.50) by failing to individually identify animals. 

C. On December 21, 1988, respondent Karen Cochran willfully violated 
section 2.100(a) of the regulations (9 C.F.R. § 2.100(a)) and the following 
specified standards: 
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1. Supplies of food and bedding were not stored so as to adequately 
protect them against infestation or contamination by vermin (9 C.F.R. §§ 
3.75(c) and 3.25(a)); 

2. Indoor housing facilities for nonhuman primates and guinea pigs 
were not adequately ventilated to provide for the health and comfort of the 
animals at all times (9 C.F.R. §§ 3.76(b) and 3.26(d)); 

3. The interior surfaces of indoor housing facilities for nonhuman 
primates and guinea pigs were not constructed and maintained so that they 
are substantially impervious to moisture and may be readily sanitized (9 
C.F.R. §§ 3.76(d) and 3.26(d)); 

4. A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for nonhuman primates (9 C.F.R. 
§ 3.76(e)); 

5. Watering receptacles for guinea pigs were not kept clean and 
sanitized (9 C.F.R. § 3.30); 

6. Primary enclosures for nonhuman primates were not kept clean 
as required (9 C.F.R. § 3.81(a)); and 

7. Primary enclosures for guinea pigs were not kept clean and 
sanitized as required (9 C.F.R. § 3.31(a)(1)). 

XII 
On November 18, 1988, respondent Karen Cochran willfully violated 
section 2.100(a) of the regulations (9 C.F.R. § 2.100(a)) and the following 
specified standards: 

1. Supplies of food and bedding were not stored so as to adequately 
protect them against infestation or contamination by vermin (9 C.F.R. § 
3.75(c)); 

2. The interior surfaces of indoor housing facilities for nonhuman 
primates and guinea pigs were not constructed and maintained so that they 
are substantially impervious to moisture and may be readily sanitized (9 
C.F.R. §§ 3.76(d) and 3.26(d)); 

3. Primary enclosures for nonhuman primates were not constructed 
and maintained so as to enable the animals to remain dry and clean (9 C.F.R. 
§ 3.78(a)(2)); 

4. Primary enclosures for nonhuman primates were not constructed 
and maintained so as to provide sufficient space to allow each animal to turn 
about freely and to easily stand, sit and lie in a comfortable normal position 
(9 C.F.R. §§ 3.78(b)(1) and (2)); 

5. Food receptacles for nonhuman primates were not kept clean and 
sanitized (9 C.F.R. § 3.79(b)); 
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6. Watering receptacles for guinea pigs were not kept clean and 
sanitized (9 C.F.R. § 3.30); 

7. Primary enclosures for nonhuman primates and guinea pigs were 
not kept clean as required (9 C.F.R. §§ 3.81(a) and 3.31(a)(1)); and 

8. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R §§ 3.81(c) and 


3.31(b)). 


Conclusions 


1. The following Order is authorized by the Act and warranted under the 
circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents’ appeal consists of a challenge to the ALJ’s Findings of Fact, 
contending that the Department’s inspector was prejudiced. However, under 
the Department’s Rules of Practice governing formal adjudicatory 
administrative proceedings instituted by the Secretary, Respondents’ failure to 
file a timely Answer or deny the allegations of the Complaint constitutes an 


admission of the allegations in the Compiaint and a waiver of hearing. 
Specifically, the Rules of Practice provide (7 C.F.R. §§ 1.136(a)-(c), .139, 
.141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint . . . the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. .. . 


(b) Contents. The answer shall: 
(1) Clearly admit, deny, or explain each of the allegations of the 
Complaint and shall clearly set forth any defense asserted by the 


respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 
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(3) State that the respondent admits the jurisdictional allegations 
of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 
procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent by 
the Hearing Clerk. Within 20 days after service of such motion and 
proposed decision, the respondent may file with the Hearing Clerk 
objections thereto. If the Judge finds that meritorious objections have 
been filed, complainant’s Motion shall be denied with supporting 
reasons. If meritorious objections are not filed, the Judge shall issue 
a decision without further procedure or hearing. .. . 


§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the 
facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. .. . 
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The Complaint contains allegations identical to the Findings of Fact, supra, 
and states (Complaint at 14): 


The respondents shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondents expressly and accurately advised Respondents of 
the effect of failure to file an Answer or plead specifically to any allegation of 
the Complaint. The letter states: 


In accordance with the rules of practice governing proceedings under 
the regulations, a copy of which is enclosed, you will have 20 days from 
the receipt of this letter within which to file with the Hearing Clerk an 
original and four copies of your answer. Your answer should contain 
a definite statement of the facts which constitute the grounds of 
defense, and should specifically admit, deny or explain each of the 
allegations of the complaint. Failure to file an answer to or plead 
specifically to any allegation of the complaint, shall constitute an 
admission of such allegation. 


Within the same time allowed for the filing of your answer, you may, 
if you wish, request an oral hearing. Failure to file such a request will 
constitute a waiver, on your part, of an oral hearing. 


Since Respondents failed to file an Answer (until their Appeal was filed, 
which is in the nature of an Answer), the Default Order was properly issued 
in this case. Although on rare occasions Default Decisions have been set 
aside for good cause shown or where Complainant did not object,” 


In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); In re J. Fleishman & 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 

(continued...) 
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Respondents have shown no basis for setting aside the Default Decision here.’ 


2(...continued) 
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 
195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


*See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 

In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); In re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); Jn re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); In re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely answer 
not filed; respondent properly served even though his sister, who signed for the complaint, forgot 
to give it to him until after the 20-day period had expired); In re Zedric, 46 Agric. Dec. 948 
(1987) (default order proper where timely answer not filed); In re Schmidt & Son, Inc., 46 Agric. 
Dec. 586 (1987) (default order proper where timely answer not filed); Jn re Carter, 46 Agric. Dec. 
207 (1987) (default order proper where timely answer not filed; respondent properly served 
where complaint sent to his last known address was signed for by someone); Jn re McDaniel, 45 
Agric. Dec. 2255 (1986) (default order proper where timely answer not filed); Jn re Mayes, 45 
Agric. Dec. 2320 (1986) (default order proper where answer not filed), rev’d on other grounds, 
836 F.2d 550 (6th Cir. 1987) (text in WESTLAW); Jn re Pieszko, 45 Agric. Dec. 2565 (1986) 
(default order proper where answer not filed); Jn re Henson, 45 Agric. Dec. 2246 (1986) (default 
order proper where answer admits or does not deny material allegations); Jn re Guffy, 45 Agric. 
Dec. 1742 (1986) (default order proper where answer, filed late, does not deny material 
allegations); In re Blaser, 4S Agric. Dec. 1727 (1986) (default order proper where answer does 
not deny material allegations); Jn re Northwest Orient Airlines, 45 Agric. Dec. 2190 (1986) (default 
order proper where timely answer not filed); Jn re Schwartz, 45 Agric. Dec. 1473 (1986) (default 
order proper where timely answer not filed); Jn re Midas Navigation, Ltd., 45 Agric. Dec. 1676 
(1986) (default order proper where answer, filed late, does not deny material allegations); Jn re 
Gutman, 45 Agric. Dec. 956 (1986) (default order proper where answer does not deny material 
allegations); In re Daul, 4S Agric. Dec. 556 (1986) (default order proper where answer, filed late, 
does not deny material allegations); In re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) 
(default order proper where timely answer not filed; irrelevant that respondent’s main office did 
not promptly forward complaint to its attorneys); Jn re Cuttone, 44 Agric. Dec. 1573 (1985) 
(default order proper where timely answer not filed; respondent Carl D. Cuttone properly served 
where complaint sent by certified mail to his last business address was signed for by Joseph A. 
Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); Jn re Corbett Farms, Inc., 
43 Agric. Dec. 1775 (1984) (default order proper where timely answer not filed; respondent 
cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right to 
a hearing by not filing a timely answer); In re Jacobson, 43 Agric. Dec. 780 (1984) (default order 
proper where timely answer not filed); In re Buzun, 43 Agric. Dec. 751 (1984) (default order 
proper where timely answer not filed; respondent Joseph Buzun properly served where complaint 
sent by certified mail to his residence was signed for by someone named Buzun); Jn re Mayer, 
(continued...) 
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The requirement in the Department’s Rules of Practice that Respondents 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The courts have 
recognized that administrative agencies "should be ‘free to fashion their own 
rules of procedure and to pursue methods of inquiry capable of permitting 
them to discharge their multitudinous duties.“ If Respondents were 
permitted to contest some of the allegations of fact at this late date, or raise 
new issues, all other Respondents in all other cases would have to be afforded 
the same privilege. Permitting such practice would greatly delay the 
administrative process and would require additional personnel. However, 
there is no basis for permitting Respondents to present matters by way of 
defense at this time. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the regulations and standards issued thereunder, and in 


particular, shall cease and desist from: 
(a) Failing to maintain housing facilities for animals in a structurally 
sound condition and in good repair; 


*(...continued) 

43 Agric. Dec. 439 (1984) (decision as to respondent Doss) (default order proper where timely 
answer not filed; irrelevant whether respondent was unable to afford an attorney), appeal 
dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. 46 (1984) (default 
order proper where timely answer not filed); Jn re Berhow, 42 Agric. Dec. 764 (1983) (default 
order proper where timely answer not filed); Jn re Rubel, 42 Agric. Dec. 800 (1983) (default 
order proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that 
would be issued); Jn re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely 
answer not filed); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunderstanding). 


“Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 





TED BALCOM and KAREN COCHRAN 231 
51 Agric. Dec. 217 


(b) Failing to store supplies of food and bedding so as to adequately 
protect them against infestation or contamination by vermin; 

(c) Failing to make provisions for the removal and disposal of animal 
wastes; 

(d) Failing to construct and maintain indoor housing facilities for 
animals so that they are adequately ventilated; 

(e) Failing to construct and maintain indoor housing facilities for 
animals so that sufficient lighting is provided to permit routine inspection and 
cleaning; 

(f) Failing to construct and maintain indoor housing facilities for 
animals so that the interior surfaces are substantially impervious to moisture; 


(g) Failing to provide for the rapid elimination of excess water from 
indoor housing facilities for animals; 

(h) Failing to provide animals kept outdoors with shelter from the 
sun; 

(i) Failing to provide animals kept outdoors with shelter from rain 
or snow; 

(j) Failing to provide animals kept outdoors with shelter from cold 
weather; 

(k) Failing to provide sufficient space for animals in primary 
enclosures; 

(1) Failing to keep food and water receptacles clean and sanitized; 

(m) Failing to maintain primary enclosures for animals in a clean 
and sanitary condition; 

(n) Failing to keep the premises clean and in good repair and free of 
accumulations of trash; 

(0) Failing to establish and maintain an effective program for the 
control of pests; 

(p) Failing to utilize a sufficient number of employees to maintain 
the prescribed level of husbandry practices; 

(q) Failing to maintain animals in primary enclosures in compatible 
groups; 

(r) Failing to establish and maintain programs of disease control and 
prevention, euthanasia, and adequate veterinary care under the supervision 
and assistance of a doctor of veterinary medicine; 

(s) Failing to individually identify animals, as required; and 

(t) Failing to maintain records of the acquisition, disposition, 
description, and identification of animals, as required. 
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2. Respondents are jointly and severally assessed a civil penalty of 
$10,000, which shall be paid by a certified check or money order, made 
payable to the Treasurer of United States, and shall be sent, within 60 days 
after service of this Order on Respondents, to Frank Martin, Jr., Office of the 
General Counsel, United States Department of Agriculture, Room 2014, 
South Building, Washington, D.C. 20250-1400. 

3. Respondents’ licenses are suspended for a period of one year and 
continuing thereafter until they demonstrate to the Animal and Plant Health 
Inspection Service that they are in full compliance with the Act and the 
regulations and standards issued thereunder. When Respondents demonstrate 
to the Animal and Plant Health Inspection Service that they have satisfied this 
condition, a supplemental order will be issued in this proceeding upon the 
motion of the Animal and Plant Health Inspection Service, terminating the 
suspensions. 

The suspension provisions shall become effective on the 60th day after 
service of this Order upon Respondents. The cease and desist provisions shall 
become effective on the day after service of this Order on Respondents. 


In re: TED BALCOM AND KAREN COCHRAN. 
AWA Docket No. 91-26. 
Modification of Order filed May 19, 1992. 


Frank Martin, Jr., for Complainant. 
G. Sal Gani, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act. The 
complaint was served on the respondents by certified mail on April 4, 1991. 
Respondents failed to file an answer within 20 days as prescribed by section 
1.136 of the Rules of Practice governing proceedings under the Act. 

On August 22, 1991, Chief Administrative Law Judge Victor W. Palmer 
issued an Initial Decision and Order Upon Admission of Facts by Reason of 
Default. On January 8, 1992, the Department’s Judicial Officer issued a 
Decision and Order adopting the Initial Decision as the final decision. 

Upon the Joint Motion of the parties and for good cause shown, the Order 
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contained in the Decision and Order of the Judicial Officer, issued on January 
8, 1992, is modified to read as follows: 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the regulations and standards issued thereunder, and in 
particular, shall cease and desist from: 

(a) Failing to maintain housing facilities for animals in a structurally 
sound condition and in good repair; 

(b) Failing to store supplies of food and bedding so as to adequately 
protect them against infestation or contamination by vermin; 

(c) Failing to make provisions for the removal and disposal of animal 
wastes; 

(d) Failing to construct and maintain indoor housing facilities for 
animals so that they are adequately ventilated; 

(e) Failing to construct and maintain indoor housing facilities for 
animals so that sufficient lighting is provided to permit routine inspection and 
cleaning; 


(f) Failing to construct and maintain indoor housing facilities for 
animals so that the interior surfaces are substantially impervious to moisture; 


(g) Failing to provide for the rapid elimination of excess water from 
indoor housing facilities for animals; 

(h) Failing to provide animals kept outdoors with shelter from the 
sun; 

(i) Failing to provide animals kept outdoors with shelter from rain 
or snow; 

(j) Failing to provide animals kept outdoors with shelter from cold 
weather; 

(k) Failing to provide sufficient space for animals in primary 
enclosures; 

(1) Failing to keep food and water receptacles clean and sanitized; 

(m) Failing to maintain primary enclosures for animals in a clean 
and sanitary condition; 

(n) Failing to keep the premises clean and in good repair and free of 
accumulations of trash; 

(0) Failing to establish and maintain an effective program for the 
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control of pests; 

(p) Failing to utilize a sufficient number of employees to maintain 
the prescribed level of husbandry practices; 

(q) Failing to maintain animals in primary enclosures in compatible 
groups, 

(r) Failing to establish and maintain programs of disease control and 
prevention, euthanasia, and adequate veterinary care under the supervision 
and assistance of a doctor of veterinary medicine; 

(s) Failing to individually identify animals, as required; and 

(t) Failing to maintain records of the acquisition, disposition, 
description, and identification of animals, as required. 

2. Respondent Ted Balcom is assessed a civil penalty of $2,500, which 
shall be paid by a certified check or money order made payable to the 
Treasurer of United States. 

3. Respondent Ted Balcom’s license is suspended for a period of 60 days 
and continuing thereafter until he demonstrates to the Animal and Plant 
Health Inspection Service that he is in full compliance with the Act and the 
regulations and standards issued thereunder. When respondent Ted Balcom 
demonstrates to the Animal and Plant Health Inspection Service that he has 
satisfied this condition, a supplemental order will be issued in this proceeding 
upon the motion of the Animal and Plant Health Inspection Service, terminat- 
ing his suspension. 

4. Respondent Karen Cochran’s license is revoked, and she is disqualified 
for 4 years from becoming licensed under the Act and regulations. During 
this period, respondent Karen Cochran is prohibited from having any 
ownership or similar financial interest in any partnership, firm, corporation, 
or other legal entity subject to the Act and regulations. 

The provisions of this order shall become effective on the first day after 
service of this order on the respondents. 


In re: TERRY LEE HARRISON AND PAMELA SUE HARRISON. 
AWA Docket No. 90-35. 
Decision and Order filed January 9, 1992. 


Civil penalty — Selling animals without a license — Willful — Dealer — Preponderance of the 
evidence — Cease and desist provisions. 


The Judicial Officer affirmed the Decision by Judge Bernstein assessing a civil penalty of $2,000, 
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and directing Respondents to cease and desist from violating the Act, regulations and standards, 
and, in particular, to cease and desist from engaging in any activity for which a license is required 
without holding a valid license. A preponderance of the evidence is all that is required. Since 
respondents did not offer evidence or argument that they could not pay the civil penalty, it is 
too late for that argument on appeal. 


Sharlene A. Deskins, for Complainant. 

Respondents, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.). On August 30, 1991, Administrative Law 
Judge Edwin S. Bernstein (ALJ) issued an Initial Decision and Order 
assessing a civil penalty of $2,000, and directing Respondents to cease and 
desist from violating the Act, regulations and standards, and, in particular, to 
cease and desist from engaging in any activity for which a license is required 
without holding a valid license. 

On October 8, 1991, Respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35). 
The case was referred to the Judicial Officer for decision on November 8, 
1991. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order, except that the effective 
date is changed in view of the appeal, and a few words (shown by dots) are 
omitted. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Animal Welfare Act ("the Act"), 
as amended (7 U.S.C. § 2131 et seq.), by a Complaint filed on June 20, 1990, 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture ("APHIS"). The Complaint alleged that 
Terry Lee Harrison and Pamela Sue Harrison ("Respondents") willfully 
violated the Act ... by selling or offering to sell animals as pets without a 
license. Respondents filed a timely Answer in which they denied selling 
animals for use as pets but acknowledged selling animals as breeders. I 
presided over a hearing on June 5, 1991, in Lansing, Michigan. Complainant 
was represented by Sharlene A. Deskins of the Office of the General Counsel, 
Marketing Division. Respondents appeared pro se. 

Complainant filed proposed findings of fact, proposed conclusions of law 
and a brief on August 1, 1991. Respondents filed their brief on August 26, 
1991. The proposed findings, proposed conclusions and arguments have been 
considered. To the extent indicated they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. 


Findings of Fact 


1. Respondents Terry Lee Harrison and Pamela Sue Harrison are 
individuals doing business as Harrison’s Pets at the address 9050 Lehring 
Road, Durand, Michigan 48429. (Tr. 13) 

2. Respondents have never been licensed under the Act, although they 
applied for a license on May 25, 1988. (Tr. 12-13; CX 2) 

3. Dr. Lisa Dellar, an APHIS veterinarian medical officer performed a 
pre-licensing inspection of Respondents’ facility on March 21, 1989, and again 
on April 3, 1989. (Tr. 25) She did not approve Respondents for a license 
because the facility did not meet the standards in the Act or its regulations. 
(Tr. 25-33; CX 4) 

4. Dr. Dellar informed Respondents on March 21, 1989, and April 3, 
1989, that the sale of animals for use as pets or exhibition without a license 
violates the Act. (Tr. 26) 

5. Respondents advertised in Your Independent Advisor on June 18, 
1989, as Harrison’s Pets. Their advertisement offers for sale foxes, bobcats, 
prairie dogs and skunks in the "“pets/services" section of classified 
advertisements. (CX 5) 

6. Mr. Thomas Rippy, an investigator for APHIS, visited Respondents 
on September 26, 1989, and informed Respondents that in order to sell 
animals at an auction for use as pets or exhibition, a license was required. 
Mr. Harrison informed Mr. Rippy that he intended to sell his animals for pets 
at the Lake Odessa Exotic Animal Auction. (Tr. 51, 52) 
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7. An announcement was made at the Lake Odessa Exotic Animal 
Auction on October 6, 1989, before the sale, that the sale of animals for pets 
required a license under the Act. An announcement was also made that 
animals that are sold only for breeding purposes do not require the seller to 
have a license. (Tr. 84) Respondent Terry Harrison was present when that 
announcement was made and Respondent Pamela Sue Harrison was in the 
vicinity at that time. (Tr. 82) 

8. On October 6, 1989, Respondents sold two prairie dogs, two bobcats 
and at least 19 foxes at the Lake Odessa Exotic Animal Auction. ( Tr. 11) 

9. Two of the purchasers of the animals were not residents of the state 
of Michigan where the sales occurred. (CX 6) 

10. Thomas C. Richey purchased foxes from Respondents at the October 
6, 1989, Lake Odessa Exotic Animal Auction for use as pets and William J. 
Miller purchased foxes from Respondents at that auction for use as pets or 
for exhibition purposes. (Tr. 59) 


Conclusions of Law 


1. On or about October 6, 1991, Respondents were dealers of animals 
as that term is defined in the Act at 7 U.S.C. § 2132. 

2. Respondents were never licensed as dealers under the Act. 

3. On or about October 6, 1991, Respondents violated the Act at 7 
USS.C. § 2134 by selling two bobcats, two prairie dogs, and at least 19 foxes 
in commerce for use as pets or for exhibit without having a valid license as a 
dealer. 

4. The violations were willful. A willful violation is defined as [one] 
where the violator either intentionally does an act which is prohibited, 
irrespective of evil motive or reliance on erroneous advice, or acts with 
careless disregard of statutory requirements. In re Arab Stock Yard, Inc., 37 
Agric. Dec. 293, 306 (1978), aff'd sub nom. Arab Stock Yard v. United States, 
582 F.2d 39 ([Sth Cir.] 1978). Respondents were warned that they needed a 
license by Dr. Dellar in March and April 1989, by Mr. Rippy in September 
1989 and by an announcement at the October 6, 1989 Auction. Despite these 
warnings, they elected to sell the animals. 

5. The evidence does not support Respondents’ argument that they sold 
the animals as breeders and not as pets. In fact, two of Respondents’ 
purchasers confirmed that they purchased the animals as pets. (Tr. 59) 

6. Complainant requested a penalty of $2,000 and an order directing 
Respondents to cease and desist from violating the Act. Respondents 
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presented no evidence about their inability to pay the civil penalty requested. 

The Judicial Officer in In re A. P. "Sonny" Holt, et al., 49 Agric. Dec. 853 
(1990), determined that a respondent has the obligation to present evidence 
about its ability to pay a civil penalty. 49 Agric. Dec. at 866. The evidence 
showed that the size of Respondents’ facility was medium. (Tr. 26) The pre- 
licensing inspection on March 21, 1989, indicated that there were 143 animals 
on Respondents’ premises. 

Based upon the evidence presented by Complainant and the failure of 
Respondents to present any mitigating evidence, I assess a penalty of $2,000 
against Respondents, in addition to requiring that Respondents cease and 
desist from violating the Act. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend, in effect, that the evidence does not adequately 
support the ALJ’s findings of fact, but there is more than a preponderance of 
the evidence, which is all that is required.?, Respondents mistakenly rely on 
facts set forth in their brief, but the only evidence that can be considered is 
the evidence in the record of the oral hearing held before the ALJ. 

Respondents also contend on appeal that they cannot pay the $2,000 civil 


penalty, but Respondents offered no evidence at the administrative hearing as 
to their inability to pay the $2,000 civil penalty recommended by Complainant 
at the oral hearing (Tr. 70), and Respondents made no argument in their brief 
filed before the ALJ as to their inability to pay a $2,000 civil penalty. It is too 
late now for Respondents to make that argument. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the regulations and standards issued thereunder, and in 
particular, shall cease and desist from engaging in any activity for which a 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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license is required under the Act and regulations without being licensed. 

2. Respondents are jointly and severally assessed a civil penalty of $2,000, 
which shall be paid by a certified check or money order, made payable to the 
Treasurer of the United States, and shall be sent, within 60 days after service 
of this Order on Respondents, to Sharlene A. Deskins, Office of the General 
Counsel, United States Department of Agriculture, Room 2014, South 
Building, Washington, D.C. 20250-1400. 

The cease and desist provisions of this Order shall become effective on the 
day after service of this Order on Respondents. 


In ree DWIGHT CARPENTER AND AUDREY CARPENTER. 
AWA Docket No. 91-69. 
Decision and Order filed February 13, 1992. 


Default — Failure to file timely answer — Civil penalty — Operating as a dealer — Willful — 
Suspension of license — Violation of standards for care and housing of dogs — Failure to allow 
inspection — Failure to maintain proper records. 


The Judicial Officer affirmed the Decision by Judge Hunt assessing a civil penalty of $3,000, and 
suspending Respondents’ license for 6 months, and thereafter until they are in full compliance 
with the Act, regulations and standards, because Respondents failed to keep their primary 
enclosures for dogs in suitable condition, failed to store food properly, failed to have effective 
pest control and disease control programs, failed to maintain complete records, failed to keep 
watering receptacles clean, failed to handle wastes properly, failed to provide adequate 
veterinarian care, and failed on one occasion to allow APHIS to inspect their premises and 
records. Where a timely Answer is not filed, a Default Order is appropriate. 


Colleen A. Carroll, for Complainant. 

Respondents, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations and standards issued 
thereunder (9 C.F.R. Parts 1-3). On November 15, 1991, Administrative Law 
Judge James W. Hunt (ALJ) issued an Initial Decision and Order assessing 
a civil penalty of $3,000, and suspending Respondents’ license for 6 months, 
and thereafter until they are in full compliance with the Act, regulations and 
standards, because Respondents failed to keep their primary enclosures for 
dogs in suitable condition, failed to store food properly, failed to have effective 
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pest control and disease control programs, failed to maintain complete 
records, failed to keep watering receptacles clean, failed to handle wastes 
properly, failed to provide adequate veterinarian care, and failed on one 
occasion to allow APHIS to inspect their premises and records. 

On December 23, 1991, Respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).’ 
The case was referred to the Judicial Officer for decision on January 29, 1992. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order, except that the effective 
date is changed in view of the appeal. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seg.) (the “Act"), by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture ("APHIS"), alleging that respondents Dwight and 
Audrey Carpenter willfully violated the Act, and the regulations (9 C.F.R. § 
2.1 et seq.) and standards issued thereunder (9 C.F.R. § 3.1 et seq.). 

The Hearing Clerk served on said respondents, by certified mail, copies of 
the complaint and the Rules of Practice governing proceedings under the Act. 
7 C.F.R. §§ 1.130-1.151. The respondents were informed in the accompanying 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondents Dwight Carpenter and Audrey Carpenter have failed to file 
an answer within the time prescribed in the Rules of Practice, and the 
material facts alleged in the complaint, which are admitted by their failure to 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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file an answer, are adopted and set forth herein as Findings of Fact. This 
decision and order is issued pursuant to section 1.139 of the Rules of Practice. 


Findings of Fact 


1. Respondents Dwight and Audrey Carpenter are individuals whose 
address is Route 2, Box 387, Maxwell, Iowa 50161. 

2. At all times mentioned herein, respondents were licensed and 
operating as dealers as defined in the Act and regulations. 

3. On April 6, 1988, APHIS inspected the respondents’ facility and found 
that they had failed to keep primary enclosures for dogs clean as required, in 
willful violation of section 2.100(a) of the regulations and section 3.7(a) of the 
standards. 

4. On April 6 and August 11, 1988, APHIS inspected the respondents’ 
facility and found that they had failed to store supplies of food so as to 
adequately protect them against infestation or contamination by vermin, in 
willful violation of section 2.100(a) of the regulations and section 3.1(c) of the 
standards. 

5. On April 6 and August 11, 1988, and May 9 and August 10, 1990, 
APHIS inspected the respondents’ facility and found that they had failed to 
construct and maintain the interior surfaces of indoor housing facilities for 
dogs so that such surfaces were substantially impervious to moisture and could 
be readily sanitized, in willful violation of section 2.100(a) of the regulations 
and section 3.2(d) of the standards. 

6. OnApril 6 and August 11, 1988, and March 9, May 9, and August 10, 
1990, APHIS inspected the respondents’ facility and found that they had failed 
to maintain primary enclosures for dogs in a structurally sound condition and 
in good repair so as to protect the dogs from injury, to contain them, and to 
prevent the entrance of predators, in willful violation of section 2.100(a) of the 
regulations, and section 3.4(a) of the standards. 

7. On August 11, 1988, APHIS inspected the respondents’ facility and 
found that they had failed to establish and maintain an effective program for 
the control of pests, and failed to store supplies of food and bedding so as to 
adequately protect them against infestation or contamination by vermin, all in 
willful violation of section 2.100(a) of the regulations and sections 3.7(d) and 
3.1(c), respectively, of the standards. 

8. On August 11, 1988, and March 9, May 9, and August 10, 1990, 
APHIS inspected the respondents’ facility and found that they had failed to 
keep primary enclosures for dogs clean as required, in willful violation of 
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section 2.100(a) of the regulations and section 3.7(a) and (b) of the standards, 
and that they had failed to maintain complete records of the acquisition, 
disposition and identification of animals, in willful violation of section 10 of 
the Act and section 2.75(a)(1) of the regulations. 

9. On June 6, 1989, APHIS inspected the respondents’ facility and found 
that they had failed to keep watering receptacles for dogs clean and sanitized 
as required, in willful violation of section 2.100(a) of the regulations and 
section 3.6 of the standards. 

10. On March 9, May 9, and August 10, 1990, APHIS inspected the 
respondents’ facility and found that they had failed to make provisions for the 
removal and disposal of animal wastes so as to minimize vermin infestation, 
odors and disease hazards, and failed to provide a suitable method to rapidly 
eliminate excess water from outdoor housing facilities for dogs, in willful 
violation of section 2.100(a) of the regulations and section 3.3(d) of the 
standards. 

11. On March 9, May 9, and August 10, 1990, APHIS inspected the 
respondents’ facility and found that they had failed to establish and maintain 
programs of disease control and prevention, and euthanasia, and had failed to 
provide adequate veterinary care to animals as required, in willful violation of 
section 2.40 of the regulations. 


12. On August 10, 1990, APHIS inspected the respondents’ facility and 
found that they had failed to keep the premises clean and free of 
accumulations of trash, in willful violation of section 2.100(a) of the 
regulations and section 3.7(c) of the standards. 

13. On February 7, 1991, the respondents refused to allow APHIS to 
inspect their animals, facilities and records, in willful violation of section 16 
of the Act and section 2.126 of the regulations. 


Conclusions 


1. The Secretary of Agriculture has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, 
respondents Dwight Carpenter and Audrey Carpenter have violated sections 
10 and 16 of the Act (7 U.S.C. §§ 2126 and 2134); sections 2.40, 2.75(a)(1), 
2.100(a) and 2.126 of the regulations; and sections 3.1(c), 3.2(d), 3.3(d), 3.4(a), 
3.6 and 3.7(a), (b), (c) and (d) of the standards. 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents’ appeal consists of a challenge to the ALJ’s Findings of Fact. 
However, under the Department’s Rules of Practice governing formal 
adjudicatory administrative proceedings instituted by the Secretary, 
Respondents’ failure to file a timely Answer constitutes an admission of the 
allegations in the Complaint and a waiver of hearing. Specifically, the Rules 
of Practice provide (7 C.F.R. §§ 1.136(a)-(c), .139, .141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint . . . the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. ... 


(b) Contents. The answer shall: 


(1) Clearly admit, deny, or explain each of the allegations of the 
Complaint and shall clearly set forth any defense asserted by the 
respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 


(3) State that the respondent admits the jurisdictional allegations 
of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 
procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 
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§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent by 
the Hearing Clerk. Within 20 days after service of such motion and 
proposed decision, the respondent may file with the Hearing Clerk 
objections thereto. If the Judge finds that meritorious objections have 
been filed, complainant’s Motion shall be denied with supporting 
reasons. If meritorious objections are not filed, the Judge shall issue 
a decision without further procedure or hearing. . . . 


§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the 
facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. .. . 


The Complaint contains allegations identical to the Findings of Fact, supra, 
and states (Complaint at 8): 


The respondents shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondents expressly and accurately advised Respondents of 
the effect of failure to file a timely Answer. The letter states: 
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In accordance with the rules of practice governing proceedings under 
the regulations, a copy of which is enclosed, you will have 20 days from 
the receipt of this letter within which to file with the Hearing Clerk an 
original and three copies of your answer. Your answer should contain 
a definite statement of the facts which constitute the grounds of 
defense, and should specifically admit, deny or explain each of the 
allegations of the complaint. Failure to file an answer to or plead 
specifically to any allegation of the complaint shall constitute an 
admission of such allegation. 


Within the same time allowed for the filing of your answer, you may, 
if you wish, request an oral hearing. Failure to file such a request will 
constitute a waiver, on your part, of an oral hearing. 


Since Respondents failed to file a timely Answer, the Default Order was 
properly issued in this case. Although on rare occasions Default Decisions 
have been set aside for good cause shown or where Complainant did not 
object,” Respondents have shown no basis for setting aside the Default 
Decision here.’ 


?In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); Jn re J. Fleishman & 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 
195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


5See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 

In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); Jn re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); In re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); Jn re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely answer 
not filed; respondent properly served even though his sister, who signed for the complaint, forgot 
to give it to him until after the 20-day period had expired); In re Zedric, 46 Agric. Dec. 948 
(1987) (default order proper where timely answer not filed); In re Schmidt & Son, Inc., 46 Agric. 
Dec. 586 (1987) (default order proper where timely answer not filed); Jn re Carter, 46 Agric. Dec. 
207 (1987) (default order proper where timely answer not filed; respondent properly served 
(continued...) 
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The requirement in the Department’s Rules of Practice that Respondents 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The courts have 


*(...continued) 

where complaint sent to his last known address was signed for by someone); Jn re McDaniel, 45 
Agric. Dec. 2255 (1986) (default order proper where timely answer not filed); In re Mayes, 45 
Agric. Dec. 2320 (1986) (default order proper where answer not filed), rev’d on other grounds, 
836 F.2d 550 (6th Cir. 1987) (text in WESTLAW); In re Pieszko, 45 Agric. Dec. 2565 (1986) 
(default order proper where answer not filed); Jn re Henson, 45 Agric. Dec. 2246 (1986) (default 
order proper where answer admits or does not deny material allegations); In re Guffy, 45 Agric. 
Dec. 1742 (1986) (default order proper where answer, filed late, does not deny material 
allegations); Jn re Blaser, 4S Agric. Dec. 1727 (1986) (default order proper where answer does 
not deny material allegations); Jn re Northwest Orient Airlines, 45 Agric. Dec. 2190 (1986) (default 
order proper where timely answer not filed); Jn re Schwartz, 45 Agric. Dec. 1473 (1986) (default 
order proper where timely answer not filed); Jn re Midas Navigation, Ltd., 45 Agric. Dec. 1676 
(1986) (default order proper where answer, filed late, does not deny material allegations); In re 
Gutman, 45 Agric. Dec. 956 (1986) (default order proper where answer does not deny material 
allegations); Jn re Daul, 45 Agric. Dec. 556 (1986) (default order proper where answer, filed late, 
does not deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) 
(default order proper where timely answer not filed; irrelevant that respondent’s main office did 
not promptly forward complaint to its attorneys); In re Cuttone, 44 Agric. Dec. 1573 (1985) 
(default order proper where timely answer not filed; respondent Carl D. Cuttone properly served 
where complaint sent by certified mail to his last business address was signed for by Joseph A. 
Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); In re Corbett Farms, Inc., 
43 Agric. Dec. 1775 (1984) (default order proper where timely answer not filed; respondent 
cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right to 
a hearing by not filing a timely answer); Jn re Jacobson, 43 Agric. Dec. 780 (1984) (default order 
proper where timely answer not filed); Jn re Buzun, 43 Agric. Dec. 751 (1984) (default order 
proper where timely answer not filed; respondent Joseph Buzun properly served where complaint 
sent by certified mail to his residence was signed for by someone named Buzun); Jn re Mayer, 
43 Agric. Dec. 439 (1984) (decision as to respondent Doss) (default order proper where timely 
answer not filed; irrelevant whether respondent was unable to afford an attorney), appeal 
dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. 46 (1984) (default 
order proper where timely answer not filed); In re Berhow, 42 Agric. Dec. 764 (1983) (default 
order proper where timely answer not filed); In re Rubel, 42 Agric. Dec. 800 (1983) (default 
order proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that 
would be issued); In re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely 
answer not filed); Jn re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunderstanding). 
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recognized that administrative agencies "should be ‘free to fashion their own 
rules of procedure and to pursue methods of inquiry capable of permitting 
them to discharge their multitudinous duties.“ If Respondents were now 
permitted to contest some of the allegations of fact, all other Respondents in 
all other cases would have to be afforded the same privilege. Permitting such 
practice would greatly delay the administrative process and would require 
additional personnel. However, there is no basis for permitting Respondents 
to present matters by way of defense at this time. 
For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents Dwight Carpenter and Audrey Carpenter are assessed 
a civil penalty of $3,000, which shall be paid by a certified check or money 
order, made payable to the Treasurer of the United States, and shall be sent, 
within 60 days after service of this Order on Respondents, to Colleen A. 
8Carroll, Office of the General Counsel, United States Department of 
Agriculture, Room 2014 South Building, Washington, D.C. 20250-1400. 

2. Respondents’ license is suspended for a period of 6 months, and 
continuing thereafter until they demonstrate to APHIS that they are in full 
compliance with the Act and the regulations and standards issued thereunder. 
When respondents demonstrate such compliance to APHIS, APHIS will move 
for the issuance of a supplemental order terminating the suspension. 

The suspension provisions shall become effective on the 60th day after 
service of this Order upon Respondents. 


In re: LLOYD WENGER. 
AWA Docket No. 91-34. 
Decision and Order filed January 17, 1992. 


Admission of material allegations - Unlicensed dealer - Sanction criteria under Animal Welfare 
Act - Mitigation evidence proponent’s responsibility - Civil penalty. 


‘Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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Martha Leary, for Complainant. 
Doug Cody, Pennsylvania, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended Pub. L. 95- 
251, March 27, 1978, 92 Stat. 183,’ the Rules of Practice governing 
proceedings under the Animal Welfare Act, 9 C.F.R. § 4.1 (1991) and the 
Rules of Practice of the Department of Agriculture Governing Formal 
Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-1.151 (1991). This 
is a disciplinary proceeding under the Animal Welfare Act of 1970, and 
amendments of 1976, Pub. L. 91-579, December 24, 1970, 84 Stat. 1560, 
renumbered and amended Pub. L. 94-279, April 22, 1976, 90 Stat. 417,” 
hereinafter referred to as the Act, instituted by a complaint filed on March 20, 
1991, by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. 

The complaint alleges that Mr. Lloyd Wenger, hereinafter respondent, 
willfully violated the Act at 7 U.S.C.A. § 2134 and a regulation issued 
thereunder, 9 C.F.R. § 2.1. Specifically, the complaint alleges that prior to 
August 6, 1990, respondent operated as an unlicensed dealer in pet animals. 
This complaint advised Mr. Wenger of an opportunity to answer these 
allegations. The complaint further advised Mr. Wenger that the Department 
of Agriculture proposed to impose civil penalties and a cease and desist order. 

By letter dated April 9, 1991, which is taken as the answer to the complaint 
filed March 20, 1991, Mr. Wenger advised that he did not know that a Federal 
license is required to pursue his business and that he had become a Federal 
licensee. 

On October 25, 1991, counsel to the Department of Agriculture, Martha A. 
Leary, Esq., moved for the adoption of a decision and order pursuant to the 
Rules of Practice expressed at 7 C.F.R. § 1.139 (1991). Counsel’s proposed 
order would impose a civil penalty of $4,000 and require by a cease and desist 


15 U.S.CA. §§ 554, 557 (West 1977 and Supp. 1991) [hereinafter cited as unofficially 
codified]. 


77 U.S.CA. §§ 2131-2147, 2149, 2151-2155 (West 1988 and Supp. 1991) [hereinafter cited 
as unofficially codified]. 
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order, the licensing of respondent.’ 

Mr. Paul F. Dichm, Lititz, Pennsylvania, expressing, as a non-attorney, 
representation on behalf of Mr. Wenger, confirmed by letter dated 
November 21, 1991, that Mr. Wenger was ignorant of the strictures of the Act 
and regulation and confirmed that prior to August 6, 1990, Mr. Wenger was 
not a licensee pursuant to the Act. 

Both Mr. Wenger and Mr. Diehm request that the complaint be resolved 
without the imposition of penalties, as Mr. Wenger complied with the Act and 
regulation upon disclosure to him that he would be required to become a 
licensee of the Department. 

The Rules of Practice, 7 C.F.R. § 1.139 (1991) provide that respondents, 
may admit to the material allegations of Department complaints, thereby 
waiving a hearing on the merits. Mr. Wenger has selected this alternative by 
his letter dated April 9, 1991. Accordingly, the following findings of fact, 
conclusions and order are entered: 


Findings of Fact 


1. Lloyd Wenger, hereinafter referred to as respondent, is an individual 
whose address is 36 West Newport Road, Lititz, Pennsylvania 17543. 

2. The respondent, at all times material herein, operated as a dealer as 
defined in the Act and the regulations. 

3. From on or about August 1, 1988, and continuing to August 6, 1990, 
respondent operated as a dealer as defined in the Act and the regulations 
without having obtained a license, in willful violation of section 4 of the Act 
(7 U.S.C. § 2134) and section 2.1 of the regulations (9 C.F.R. § 2.1). 
Respondent sold, in commerce, at least 176 dogs for resale for use as pets. 
The sale of each animal constitutes a separate violation. 


Conclusions 


By reason of the facts set forth in the Findings of Fact above, the 
respondent willfully violated section 4 of the Act, (7 U.S.C.A. § 2134) and 
section 2.1 of the regulations issued pursuant to the Act (9 C.F.R. § 2.1 
(1991)). 


3Mr. Wenger appears to have been issued a U.S. Department of Agriculture license in 
1990. 





250 ANIMAL WELFARE ACT 


The Order which follows is authorized by the Act and warranted under the 
circumstances.‘ The sanctions are appropriate and necessary in order to 
achieve the remedial purposes of the Act and are consistent with sanctions 
imposed in previous cases. S.S. Farms Linn County, Inc., et al., AWA 89-03, 
50 Agric.Dec. 476, 497 (Feb. 8, 1991), appeal docketed, No. 91-70169 (9th Cir. 
Mar. 8, 1991); Mary Bradshaw, AWA 90-22, 50 Agric. Dec. 499, 509 (May 17, 
1991). 

The sanction which is entered herein, a civil penalty of $4,000 and a cease 
and desist order, is that which is requested by complaint counsel. The Act 
requires that prior to the imposition of this sanction, 


The Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 
previous violations.° 


To these four criteria, the Secretary's Judicial Officer has added a fifth,° 
i.e., a requirement that consideration be given to respondents’ ability to pay 
civil penalties. The Secretary has also determined that it is the responsibility 
of those who would ameliorate proposed sanctions to present evidence as 
permitted and required by the statute.’ 

In this case, the facts reveal that Mr. Wenger did obtain a license from the 
Department prior to the issuance of the complaint herein on March 20, 1991, 
and that Mr. Wenger was so licensed prior to August 6, 1990. This fact 
suggests that the Department did not view Mr. Wenger’s failure to obtain a 
license as being any reflection on his ability to observe each and every 
regulation and standard relating to the operation of a kennel, which is 
presumed to be an activity conducted by Mr. Wenger, in part, beyond the 
borders of Pennsylvania. It is further noted that Mr. Wenger’s ability to pay 


“The entry of orders based upon 7 C.F.R. § 1.139 (1991) continues to enjoy approbation. 
A.P. Holt, et al, HPA 91-77, 50 Agric. Dec. (Dec. 13, 1991) (Decision as to respondent 
A.P. Holt); Ted Balcom, et al, AWA 91-26, 51 Agric. Dec. (Jan. 8, 1992). 


57 U.S.CA. § 2149(b). 
®Gus White, et al., AWA 425, 49 Agric. Dec. 123, 152, 154 (Feb. 8, 1990). 


"Terry Lee Harrison, et al, AWA 90-35, 51 Agric. Dec. (Jan. 9, 1992). 
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for the physical improvements required by the Department was some-what 
muted, (Answer) but he, in fact, did make them. 

There is no evidence of the features which may have compelled the 
Department to consider that Mr. Wenger’s conduct constituted a serious 
violation, for example, whether Mr. Wenger may have repeatedly ignored 
advice to obtain a license or whether Mr. Wenger may have been a repeat 
offender. Hence, it is somewhat confusing that complaint counsel requested 
the imposition of a $4,000 civil penalty in this case, but only $2,000 in a similar 
non-licensing case.* 

It is noted that appeals have been received by the Department’s Judicial 
Officer concerning the dollar amounts of civil penalties ordered in the 
enforcement of the Act,’ and that suspensions of the payments of civil 
penalties, based on financial conditions of respondents, have been ordered.” 
It is also noted that the Department’s policy of ordering the reduction by half, 
the amount of civil penalties requested by complaint counsel, in cases not 
requiring trial,’ has not been applied to cases involving the Animal Welfare 
Act.” 

Order 


1. Respondent, Lloyd Wenger, is assessed a civil penalty of $4,000 which 


shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent, Lloyd Wenger, his agents and employees, successors and 
assigns, directly or through any corporate or other device, shall cease and 
desist from engaging in any activity for which a license is required under the 
Act and regulations without being licensed as required. 

This decision and order shall become final without further proceedings 35 


*Terry Lee Harrison, et al., AWA 90-35, 51 Agric. Dec. _ (Jan. 9, 1992). 
°Mary Bradshaw, AWA 90-22, 50 Agric. Dec. 499, 509 (May 17, 1991). 
"Gus White, III, et al, AWA 425, 49 Agric. Dec. 123, 154 (Feb. 8, 1990). 
"'Shulamis Kaplinsky, P.Q. 191, 47 Agric. Dec. 613, 637 (March 30, 1988). 


"Ricky Bobo, et al. A.Q. 89-48, 49 Agric. Dec. 849 (Oct. 31, 1990), at 852, reveals: "The 
Kaplinsky policy applies only to A.Q. and P.Q. cases. It does not apply to veterinary 
accreditation cases." 
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days after service hereof unless appealed to the Judicial Officer within 30 days 
after service, as provided in the Rules of Practice (7 C.F.R. §§ 1.142, 1.145). 

This Order shall take effect on the 11th (Eleventh) day after this decision 
becomes final. 

Copies hereof shall be served upon respondent and counsel. 

[This Decision and Order became final February 28, 1992.-Editor] 


In re: LEE ROACH AND ROACH LABORATORIES, INC. 
AWA Docket No. 91-54. 
Decision and Order filed February 7, 1992. 


Failure to register as a research facility - Failure to obtain dealer’s license - Refusal of 
inspection - Production of antiserum - Testing - Validity of regulations - Statutory construction 
- Sanctions. 


Judge Palmer held that operators of a laboratory which used animals to produce diagnostic 
antiserum were required to be registered as a research facility and licensed as a dealer under the 
Animal Welfare Act. The definitional regulations promulgated by the Secretary are reasonable 
in light of the purposes of the Act. "Testing" need not be conducted directly upon live animals; 
it is enough that live animals are dedicated to the process. Respondents did not refuse 
inspection of their facility because the inspector did not specifically ask permission to inspect. 


Sharlene A. Deskins, for complainant. 
Harold L. Russell, Georgia, for respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a proceeding under the Animal Welfare Act (U.S.C. §§ 2131-2156) 
initiated by a complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service (APHIS), United States Department of Agriculture. 
The complaint alleges that respondents Lee Roach and Roach Laboratories, 
Inc. (hereinafter “Roach"), violated the Act and the regulations issued under 
it. 9 C.F.R. §§ 1.1-3.142. 

Specifically, the complaint alleges that Roach operated as a dealer without 
being licensed, operated as a research facility without being registered, and 
refused to allow APHIS investigators to inspect the records and facilities of 
Roach Laboratories. Roach timely filed an answer that denied the material 
allegations of the complaint and requested an oral hearing. 
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I held a hearing in Atlanta, Georgia, on September 19 and 20, 1991, at 
which Roach was represented by Harold R. Russell and Robert Preston 
Brown, attorneys, Atlanta, Georgia. Complainant was represented by 
Sharlene A. Deskins, attorney, Office of the General Counsel, Department of 
Agriculture. Briefing was completed by the parties on January 3, 1992. 

Upon consideration of the record evidence, the proposed findings and 
conclusions, and the briefs filed by the parties, I conclude that Lee Roach and 
Roach Laboratories violated the Act and regulations by acting as a dealer 
without being licensed and by operating as a research facility without being 
registered. I further conclude that an order should be issued requiring them 
to cease and desist from all activities requiring a license or registration until 
such appropriate license and registration are secured. The order shall also 
include a civil penalty of $5,000. 

Any proposed finding or conclusion not incorporated below has been 
denied as irrelevant or not in accordance with the credible, relevant, and 
substantial evidence of record. 


Statutory and Regulatory Provisions 


7 U.S.C. § 2132(e)' [in part] 


The term “research facility" means any school (except an elementary or 
secondary school), institution, organization, or person that uses or 
intends to use live animals in research, tests, or experiments, and that 
(1) purchases or transports live animals in commerce, or (2) receives 
funds under a grant, award, loan, or contract from a department, 
agency, or instrumentality of the United States for the purpose of 
carrying out research, tests, or experiments. 


7 U.S.C, § 2132(f) 


The term "dealer" means any person who, in commerce, for 
compensation or profit, delivers for transportation, or transports, except 
as a carrier, buys, or sells, or negotiates the purchase or sale of, (1) any 
dog or other animal whether alive or dead for research, teaching, 
exhibition, or use as a pet, or (2) any dog for hunting, security, or 


'The definition of "research facility" at 9 C.F.R. § 1.1 is identical to this statutory definition. 
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breeding purposes, except that this term does not include- 


(i) a retail pet store except such store which sells any animals 
to a research facility, an exhibitor, or a dealer; or 


(ii) any person who does not sell, or negotiate the purchase or 
sale of any wild animal, dog, or cat, and who derives no more 
than $500 gross income from the sale of other animals during 
any calendar year; 


9 C.F.R. § 1.1 [in part] 


Dealer means any person who, in commerce, for compensation or 
profit, delivers for transportation, or transports, except as a carrier, 
buys, or sells, or negotiates the purchase or sale of: Any dog or other 
animal whether alive or dead (including unborn animals, organs, limbs, 
blood, serum, or other parts) for research, teaching, testing, 
experimentation, exhibition, or for use as a pet; or any dog for hunting, 
security, or breeding purposes. 


7 US.C. § 2132(g) ? 


The term "animal" means any live or dead dog, cat, monkey (nonhuman 
primate mammal), guinea pig, hamster, rabbit, or such other warm- 
blooded animal, as the Secretary may determine is being used, or is 
intended for use, for research, testing, experimentation, or exhibition 
purposes, or as a pet; but such term excludes horses not used for 
research purposes and other farm animals, such as, but not limited to 
livestock or poultry, used or intended for use for improving animal 
nutrition, breeding, management, or production efficiency, or for 
improving the quality of food or fiber. With respect to a dog, the term 
means all dogs including those used for hunting, security, or breeding 


*The definition of "animal" at C.F.R. § 1.1 is essentially identical to that at 7 U.S.C. § 2132 
(g), except that the definition in the C.F.R. contains an exemption for certain rats and mice. 
That exemption has been the subject of recent litigation. On January 8, 1992, Judge Charles R. 
Richey of the United States District Court for the District of Columbia filed a decision in 
Animal Legal Defense Fund v. Madigan, Civil No. 90-1872 (CRR), which held the exclusion of 
rats and mice from the regulation’s definition of "animal" to be arbitrary and capricious. 
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purposes; 


7 U.S.C. § 2133. Licensing of dealers and exhibitors [in part] 


The Secretary shall issue licenses to dealers and exhibitors upon 
application therefore in such form and manner as he may prescribe and 
upon payment of such fee established pursuant to 2153 of this title: 
Provided, That no such license shall be issued until the dealer or 
exhibitor shall have demonstrated that his facilities comply with the 
standards promulgated by the Secretary pursuant to section 2143 of this 
title: 


7 U.S.C. § 2134. Valid license for dealers and exhibitors required 


No dealer or exhibitor shall sell or offer to sell or transport or offer for 
transportation, in commerce, to any research facility or for exhibition 
or for use as a pet any animal, or buy, sell, offer to buy or sell, 
transport or offer for transportation, in commerce, to or from another 
dealer or exhibitor under this chapter any animal, unless and until such 
dealer or exhibitor shall have obtained a license from the Secretary and 
such license shall not have been suspended or revoked. 


7 U.S.C. § 2136. Registration of research facilities, handlers, carriers 
and unlicensed exhibitors 


Every research facility, every intermediate handler, every carrier, and 
every exhibitor not licensed under section 2133 of this title shall register 
with the Secretary in accordance with such rules and regulations as he 
may prescribe. 


7 U.S.C. § 2149 (b). Civil penalties for violation of any section, etc.; 
separate offenses; notice and hearing; appeal; considerations in 
assessing penalty; compromise of penalty; district court jurisdiction; 
failure to obey cease and desist order. 


Any dealer, exhibitor, research facility, intermediate handler, carrier, or 
operator of an auction sale subject to section 2142 of this title, that 
violates any provision of this chapter, or any rule, regulation, or 
standard promulgated by the Secretary thereunder, may be assessed a 





ANIMAL WELFARE ACT 


civil penalty by the Secretary of not more than $2,500 for each such 
violation, and the Secretary may also make an order that such person 
shall cease and desist from continuing such violation. Each violation 
and each day during which a violation continues shall be a separate 
offense. No penalty shall be assessed or cease and desist order issued 
unless such person is given notice and opportunity for a hearing with 
respect to the alleged violation, and the order of the Secretary assessing 
a penalty and making a cease and desist order shall be final and 
conclusive unless the affected person files an appeal from the 
Secretary's order with the appropriate United States Court of Appeals. 
The Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 
previous violations. Any such civil penalty may be compromised by the 
Secretary. Upon any failure to pay the penalty assessed by a final 
order under this section, the Secretary shall request the Attorney 
General to institute a civil action in a district court of the United States 
or other United States court for any district in which such person is 
found or resides or transacts business, to collect the penalty, and such 
court shall have jurisdiction to hear and decide any such action. Any 
person who knowingly fails to obey a cease and desist order made by 
the Secretary under this section shall be subject to a civil penalty of 
$1,500 for each offense, and each day during which such failure 
continues shall be deemed a separate offense. 


7 U.S.C. § 2151. Rules and regulations 


The Secretary is authorized to promulgate such rules, regulations, and 
orders as he may deem necessary in order to effectuate the purposes 
of this chapter. 


Findings of Fact 


1. Respondent Lee Roach is an individual whose address is 4984 Donald 
Drive, Loganville, Georgia 30249. 

2. Respondent Roach Laboratories is a Georgia corporation controlled 
by Lee Roach. Roach Laboratories’ address is 4984 Donald Drive, Loganville, 
Georgia 30249. Roach Laboratories maintains an animal facility which is 
approximately ten miles from the 4984 Donald Drive address. 
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3. Respondents produce antiserum from the blood of animals, including 
rabbits, goats, and sheep. 

4. Antiserum produced by respondents is offered for sale and is sold in 
interstate commerce. The antiserum is sold, in part, for diagnostic testing and 
research purposes. (Tr. 131, 221-234). 

5. The production of antiserum involves the injection of an antigen into 
a live animal, followed by extraction of blood from the animal. The extracted 
blood is then tested to determine the level of antibodies. The testing is 
conducted in some instances on pools of blood combined from a number of 
animals and in some instances on blood drawn from a single animal. 

6. Shelton’s Bunny Barn sold 198 rabbits to respondents from March 27, 
1990, to April 25, 1991. Shelton’s Bunny Barn is a licensed dealer under the 
Act. 

7. At no time has Roach Laboratories or Lee Roach registered with the 
Department of Agriculture as a research facility or been licensed by the 
Department as a dealer under the Act. 

8. On June 7, 1990, Dr. Richard Overton and Dr. Hugh Hendricks, both 
APHIS veterinarians, visited Mr. Roach at Roach Laboratories. They gave 
Mr. Roach a copy of the applicable regulations and an application for 
registration. 


9. Dr. Hendricks again visited Mr. Roach at Roach Laboratories on 
August 21, 1990, and discussed the regulations and registration requirements 
with Mr. Roach. When advised by Mr. Roach that he should discuss these 
matters with Mr. Roach’s attorney, Dr. Hendricks made no further request 
and simply left. Dr. Hendricks did not specifically request to inspect the 
animal facilities or records at Roach Laboratories. 


Conclusions 


1. Respondents Lee Roach and Roach Laboratories violated the Animal 
Welfare Act from approximately March 1990, until April 1991, by operating 
a regulated facility without being registered as a research facility and without 
being licensed as a dealer as required by 7 U.S.C. §§ 2134 and 2136. 

2. There is insufficient evidence to support the allegation that the 
respondents refused to allow inspection of their facility on August 21, 1991. 

3. Respondents’ proven violations require the issuance of a cease and 
desist order and warrant the assessment of a civil penalty of $5,000 under the 
standards set forth in 7 U.S.C. § 2149(b). 
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Discussion 


1. Registration of a Research Facility 


Roach asserts that it is not a “research facility" as defined by the Act and 
the regulations. However, the Act defines "research facility" to be 


... any. .. person that uses . . . live animals in research, tests, or 
experiments, and that (1) purchases or transports live animals in 
commerce.... 


Roach produces antiserum for medical diagnostic tests. The antiserum is 
produced by injecting rabbits and other live animals with antigens and then 
extracting their blood. Roach argues that the statutory definition looks to the 
testing of live animals whereas it tests animal products. In support of this 
proposed distinction, Roach stresses that its tests are made after the blood is 
extracted from the animals and that the blood is pooled before being tested. 

Roach’s arguments are based on a too-narrow reading of the statute. The 
Act applies to those who use animals in research, tests, or experiments. 
Research, tests, and experiments, therefore, need not be performed on live 
animals; it is enough that live animals are being dedicated to such a process. 

In the instant case, Roach used animals to produce antiserum for medical 
diagnostic testing of humans. The final step in a typical diagnostic test 
involves analyzing the interaction between one of Roach’s products and a 
sample of human tissue or blood. Complainant has, like respondents, 
concentrated on activities at Roach Laboratories and emphasized the 
injections, extractions, and tests that Roach admittedly performed on animals. 
These necessary preparatory procedures are, however, only one way in which 
"tests" are performed within the statutory definition. Another "test" occurs 
when the antiserum produced from animal blood is combined with human 
blood or tissue. 

The stated purpose of the Act reinforces the conclusion that Roach’s 
reading of the definition of research facility is too cramped. In enacting the 
Animal Welfare Act, Congress specifically found, at 7 U.S.C. § 2131: 


The Congress further finds that it is essential to regulate, as provided 
in this chapter, the transportation, purchase, sale, housing, care, 
handling, and treatment of animals by carriers or by persons or 
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organizations engaged in using them for research or experimental 
purposes or for exhibition purposes or holding them for sale as pets or 
for any such purpose. 


In the face of this broad statement of purpose, Roach has shown nothing 
in the legislative history or the language of the Act to indicate that Congress 
intended to differentiate between using live animals for tests conducted wholly 
within the animal and using them to obtain their blood to conduct tests. 
Similarly, there is no legislative intent expressed that would support exempting 
Roach Laboratories from registration as a research facility because it tests 
"pooled" blood extracted from animals rather than individual samples taken 
from the same animals. 

Additionally, the Act’s prohibition against the Secretary’s interfering with 
the design, conduct, or performance of actual research or experimentation 
strongly suggests that exact methodology is to be left to the researcher and 
therefore has no bearing on the Act’s jurisdictional requirements. 7 U.S.C. § 
2143(6)(A). 


2. Licensing as a Dealer 


Roach argues that it does not come under the statutory definition of 
dealer and therefore does not require a dealer’s license. Roach contends that 
even under the definition as expanded by 9 C.F.R. § 1.1, which includes the 
sale of blood and serum as a regulated activity, it cannot be said to be a 
dealer. 

First, Roach again asserts that there is a legal distinction between testing 
blood from individual animals and testing blood pooled from a group of 
animals. As previously discussed, Roach has presented no analysis that 
supports such a deviation from the plain language of the Act. 

Roach urges a second distinction; it produces antiserum, not serum. 
However, the record evidence shows that antiserum is merely serum that has 
reacted in the presence of an antigen to produce an antibody. Production of 
antiserum in a laboratory setting requires the introduction of an antigen by 
injection. Production of antiserum therefore involves a more invasive 
procedure than does the simple extraction of serum. Given these facts, there 
is no reason why the regulations should include those who deal in animal 
serum but not those who sell antiserum, antiserum being simply a specialized 
type of serum. Roach has provided no rationale which would support this 
proposed distinction. 
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Roach next asserts that it did not purchase rabbits from another dealer in 
commerce. This is not so. Roach stipulated that it bought at least 198 rabbits 
from Shelton’s Bunny Barn during the relevant time. The record indicates 
that Shelton’s Bunny Barn is a licensed dealer under the Animal Welfare Act. 
Furthermore, 7 U.S.C. § 2131 states that "[t]he Congress finds that animals 
and activities which are regulated under this chapter are either in interstate 
or foreign commerce or substantially affect such commerce or the free flow 
thereof ...." In light of this record evidence, and in light of the fact that 
respondents do not challenge what appears to be a congressional invocation 
of the full scope of the commerce clause, the assertion that Roach did not 
purchase animals from another dealer in commerce cannot stand. 

Roach further argues that the definition of dealer at 9 C.F.R. § 1.1 is an 
impermissible expansion of the Act’s coverage because it includes the 
parenthetical "(including unborn animals, organs, limbs, blood, serum, or other 
parts)." Roach also challenges the regulatory insertion of "testing" into the list 
of purposes for which animals may not be bought or sold without a license. 
While Roach recognizes that 7 U.S.C. § 2151 authorizes the Secretary "to 
promulgate such rules, regulations, and orders as he may deem necessary in 
order to effectuate the purposes of this chapter," it nevertheless maintains that 
the cited additions to the statutory language are not supported by any of the 
stated purposes of the Act. Given the broad remedial purposes of the Act 
enunciated in 7 U.S.C. § 2131, including the statement that "Congress further 
finds that it is essential to regulate . . . the transportation, purchase, sale, 
housing, care, handling, and treatment of animals by persons . . . using them 
for research or experimental purposes . . .," a regulatory interpretation 
encompassing those animals used commercially for invasive, extractive 
purposes appears well-founded. 

Roach cites two cases where regulations were invalidated because they 
were found to be unauthorized by statute. Both cases are inapposite. In 
Bowen v. Georgetown Univ. Hosp., 488 U.S. 204 (1988), the United States 
Supreme Court overturned a regulation promulgated by the Secretary of 
Health and Human Services because it was retroactive. Retroactivity is not 
at issue here. In Forging Industry Assn. v. Secretary of Labor, 748 F.2d 210 
(4th Cir. 1984), the court invalidated an OSHA standard because it regulated 
activity outside the workplace when OSHA’s powers were statutorily limited 
to activities within the workplace. In contrast, the regulation challenged in the 
instant case concerns activities well within the scope contemplated by 
Congress. 

There is, however, pertinent case law to be applied. In Haviland v. Butz, 
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543 F.2d 169 (D.C. Cir. 1976), it was held that the Secretary’s insertion of the 
words “animal acts” into the statutory definition of "exhibitor" was a valid 
exercise of delegated authority. In so holding, the court stated: 


Haviland argues that since the Secretary thought it necessary to add 
“animal acts" to the definition of "exhibitor," he did not regard "animal 
acts" as synonymous with any of the descriptive words appearing in the 
statute. We cannot accept the premise of this argument. It seems far 
more likely that the Secretary was endeavoring to give notice that 
animal acts would be deemed within the statutory definition, thereby, 
to the extent possible, keeping operators of animal acts from being 
taken by surprise. 


Id. at 174 n. 29. The court’s reasoning applies with equal force in this case 
and is consistent with the principle that "courts are duty bound to follow ‘the 
construction of a statute by those charged with its execution . . . unless there 
are compelling indications that it is wrong.” Jd. at 174, quoting Red Lion 
Broadcasting Co. v. FCC, 395 U.S. 367 (1969). 

Because of the close fit of the regulation to the purposes of the Act, the 
broad statutory delegation of authority to the Secretary, and the applicable 
case law, I find that Roach has not counter-balanced the "considerable weight 
... accorded to an executive department’s construction of a statutory scheme 
it is entrusted to administer." Chevron U.S.A. v. Natural Res. Def. Council, 467 
U.S. 837, 844 (1984)(footnote omitted). Accordingly, I reject Roach’s 
argument that its activities do not place it within the definition of dealer. 

Because Roach’s activities require licensing under the plain language of 
the properly promulgated’ regulations, it is unnecessary to address whether 
those activities would be covered by the statutory language without the 
regulations. 

Consistent with the statute and the regulations, the order in this case shall 
require Mr. Roach and Roach Laboratories to cease and desist from regulated 


*Mr. Roach makes no challenge to the procedures followed in promulgating the contested 
regulation. He does challenge the regulatory validity of an internal Department memorandum, 
written by Dr. Joan Arnoldi, which was received in evidence. Since the violation found is based 
entirely upon the proscriptions contained in the regulations and the Act, this contention is 
irrelevant. Equally irrelevant is the charge that the Department’s action was barred by a failure 
of the Office of the General Counsel to issue an advisory opinion to Mr. Roach. 7 C.F.R. § 
2.31(n)(1), which describes the internal workings of the Department, does not provide any basis 
for a defense to an alleged civil violation of the Act. 





262 ANIMAL WELFARE ACT 


activities until they have complied with the applicable research facility 
registration and dealer licensing requirements. 


3. Refusal to Permit Inspection of Facilities and Records 


In addition to the registration and licensing violations, complainant claims 
that Roach refused to allow APHIS personnel to inspect its "animals, facilities 
and records." 

The record evidence, however, does not support this charge. The only 
evidence offered by complainant is a notation on the inspection report by Dr. 
Hendricks that reads: "An attempted inspection of this facility was refused." 
(CX 12). However, Dr. Hendricks’ testimony at the hearing nullified the 
notation: 


Direct: 


Q: Okay. And did Mr. Roach -- what did Mr. Roach say when you asked if 
you could inspect the facilities? 


A: I don’t know that I asked to look at his animal facilities, but I discussed 
it with him. And he said if we had any other questions, that we need to see 
his attorney, and that we -- he really didn’t want to talk to us. If we needed 
to know anything to see his attorney. (Tr. 67-68). 


Cross: 

Q: I notice that on your date of -- on the date of August 21st, or 27th, 1990 - 
- August 21st, 1990, you say that an attempted inspection of this facility was 
refused, and then you later say -- said that you do not know that I asked to 
inspect the animal facility. Do you remember that testimony? 


A: Yes, sir. 


Q: Is your testimony right, or is this -- 


A: It’s right. Part of the inspection is to look at records, not necessarily 
animal inspection -- animal holding areas. 


Q: Yeah. 
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A: But he would not allow me to look at records or whatever. 


Q: Well, this says an attempted inspection of this facility was refused. You 
say nothing about records there; is that right? 


A: That’s right. 


Q: And so you were talking about the inspection of the animal facility? 


A: That’s right. 
Q: And you do not know whether you asked to inspect the animal facility? 
A: Well, I don’t think I specifically asked, but I didn’t get that far. (Tr. 74-75). 


Dr. Hendricks’ testimony corroborated the cross examination testimony of 
respondent Lee Roach: 


Q: Did you allow Dr. Hendricks to inspect Roach Laboratories on August 
21st, 1990? Did you allow Dr. Hendricks -- did you provide documents to Dr. 
Hendricks on the activities of Roach Laboratories on August 21st, 1990? 


A: He didn’t ask. 


Q: Did you, on August 21st, 1990, refer all inquiries regarding Roach 
Laboratories to your attorney, Mr. Russell? 


A: Yes. (Tr. 270). 


The testimony of the inspector and the respondent agree on the relevant 
events of August 21st, 1990. Dr. Hendricks visited Roach Laboratories and 
discussed the requirements of the Animal Welfare Act with Mr. Roach. In 
the course of the conversation Mr. Roach referred all future inquiries to his 
attorney. At that point Dr. Hendricks left Roach Laboratories, never having 
made a direct request to inspect the animal facilities or records of Roach 
Laboratories. Given the consistency of the testimony of Lee Roach and Dr. 
Hendricks, I conclude that the notation on Dr. Hendricks’ report was made 
in error. This is the conclusion best supported by the reliable, probative, and 
substantial evidence. 5 U.S.C. § 556(d). 
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Sanctions 


7 US.C. § 2149 (b) authorizes imposition of civil penalties and the 
issuance of cease and desist orders. In assessing penalties, the Secretary is 
required to give due consideration to the size of the business involved, the 
gravity of the violation, the person’s good faith, and the history of previous 
violations. 

Although the licensing and registration violations are serious ones, there 
are factors which weigh heavily against assessing the $20,000 penalty requested 
by complainant. There is no evidence that Roach mistreated any animal. 
There are no previous violations of the Act. Roach appears to have acted in 
the good-faith belief that its operations were not subject to regulation under 
the Act. Roach’s good faith is demonstrated by its repeated attempts to 
obtain clarification from the Department. In addition, there is credible 
evidence that Mr. Roach was told by Department personnel in the past that 
an operation similar to Roach Laboratories was not subject to the Act. As to 
the size of the business, Roach’s counsel stated that 1990 sales exceeded 
$900,000. Taking all of these factors into consideration, I have concluded that 
a civil penalty of $5,000 is appropriate. 


Order 


1. Respondents Roach Laboratories, Inc., and Lee Roach, their successors 
and assigns, agents and employees, directly or indirectly or through any 
corporate or other device, shall cease and desist from violating the Animal 
Welfare Act and the standards and regulations promulgated thereunder. In 
particular, respondents shall cease and desist from operating a research facility 
without being registered and from operating as a dealer without being 
licensed. 

2. Respondents Lee Roach and Roach Laboratories are jointly and 
severally assessed a civil penalty of $5,000, payable to the Treasurer of the 
United States, and forwarded to Sharlene A. Deskins, attorney, United States 
Department of Agriculture, Office of the General Counsel, 12th Street and 
Independence Avenue, S.W., Washington, D.C. 20250-1400. 

This Decision and Order shall become final thirty-five (35) days after 
service upon the parties, unless appealed to the Judicial Officer within thirty 
(30) days after service as provided in the Rules of Practice. 7 C.F.R. 1.130 et 
seq. Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 13, 1992. - Editor] 
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FEDERAL MEAT INSPECTION ACT 


In re: MURRAY MEAT. 
FMIA Docket No. 92-6 & PPIA Docket No. 92-3. 
Ruling on Certified Question filed April 10, 1992. 


Certified question — ALJ’s initial decision cannot order reinstatement of inspection pending 
review. 


The Judicial Officer ruled in response to a question certified by Judge Hunt that an ALJ cannot 
order the reinstatement of inspection services pending (1) the lodging of an appeal by the 
Department, or (2) all further appeal proceedings, based upon the ALJ’s determination that 
Respondent has provided adequate written assurances that conduct or circumstances that 
threatened, assaulted, or intimidated program employees will not continue or recur. Under the 
Administrative Procedure Act and the Department’s regulations an ALJ only has authority to 
issue initial decisions, which are subject to review by the Judicial Officer. 


Darlene M. Bolinger & William Jenson, for Complainant. 
David L. Durkin, Washington, D.C., for Respondent. 
Ruling issued by Donald A. Campbell, Judicial Officer. 


On April 9, 1992, Administrative Law Judge James W. Hunt (ALJ) 
certified to the Judicial Officer the following question: 


Whether, in a proceeding under § 305.5(b) of the federal meat 
inspection regulations, § 381.29(c) of the federal poultry inspection 
regulations, the administrative law judge may, after making full findings 
of fact and conclusions of law that respondent has provided adequate 
written assurances that conduct or circumstances that threatened, 
assaulted, or intimidated program employees or program employees 
who were interfered with, will not continue or recur, order the 
reinstatement of inspection services pending (1) the lodging of an 
appeal by the Department; or (2) all further appeal proceedings? 


Under the Department’s regulations, the temporary suspension of the 
assignment of inspectors "shall remain in effect until one of such actions 
[including ‘acceptable assurance that there will not be any recurrences’] is 
taken by the operator: Provided, That upon request of the operator he shall 
be afforded an opportunity for an expedited hearing to show cause why the 
suspension should be terminated" (Initial Decision at 1-2). The ALJ’s 
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determination, although titled "DECISION AND ORDER," is actually an 
"initial decision,” under 5 U.S.C. § 557. The Secretary has delegated to the 
Office of Administrative Law Judges authority only to issue “initial decisions" 
in adjudication proceedings subject to 5 U.S.C. §§ 556 and 557, 7 C.F.R. 
§ 2.41(a). The Secretary has delegated authority to the Judicial Officer to "act 
as final deciding officer" in such adjudication proceedings, 7 C.F.R. § 2.35. 
"On appeal from or review of the initial decision, the agency has all the 
powers which it would have in making the initial decision except as it may 
limit the issues on notice or by rule," 5 U.S.C. § 557(b). 

Since the ALJ only has authority to issue an initial decision, which is 
subject to review by the Judicial Officer, 7 C.F.R. § 1.145, the ALJ has no 
power to order the reinstatement of inspection services pending an appeal. 


In re: MURRAY MEAT. 
FMIA Docket No. 92-6, PPIA Docket No. 92-3. 
Decision and Order filed May 8, 1992. 


Temporary withdrawal of meat inspection — Forcibly assaulted, intimidated and interfered with 
inspector — Adverse inference from failure to testify — Burden of proof — Preponderance of 
the evidence — Adequate assurances conduct will not recur. 


The Judicial Officer reversed the Decision by Judge Hunt (ALJ), which held that Respondent 
had presented effective steps and adequate assurances that the conduct leading to the temporary 
suspension of inspection service will not recur in the future as to impair the effective operation 
of the federal inspection program. The Judicial Officer held that Respondent’s assurances were 
inadequate, unless Richard Faddis and Patrick Faddis were also barred from the plant. (The 
ALJ had barred Kenneth Faddis from the plant.) The plant operator has the burden of proof 
to show that the suspension of inspection services should be terminated. Even if Complainant 
had the burden of proof, the review should be to determine whether the Administrator’s refusal 
to accept the assurances was arbitrary and capricious, and Complainant need only prevail by a 
preponderance of the evidence. Respondent’s failure to offer any testimony contradicting 
Complainant’s version of the incidents involved in the proceeding, because its officers and 
employees relied on the Fifth Amendment as to self-incrimination, gives rise to the inference 
that the testimony would have been adverse to Respondent’s position. In determining whether 
Respondent’s assurances are adequate, we are free to examine Respondent’s entire past conduct 
which has any bearing on whether the assurances are likely to be fulfilled, including prior 
conduct with respect to State inspectors. The ALJ did not err in admitting numerous exhibits 
and testimony offered by Complainant, which Respondent contended should have been excluded 
on the grounds of relevancy, unnecessary cumulativeness, undue prejudice outweighing probative 
value, and hearsay. 
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Darlene Bolinger & William Jensen, for Complainant. 

Dennis R. Johnson, Washington, D.C., for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding instituted by a Complaint, filed on 
March 19, 1992, by the Administrator, Food Safety and Inspection Service, 
pursuant to 21 U.S.C. § 671(e), and 9 C.F.R. §§ 305.5(b), 335.20, .21, and 
381.29(c) of the Secretary’s regulations. On April 8, 1992, Administrative Law 
Judge James W. Hunt (ALJ) filed an Initial Decision and Order finding and 
concluding that Respondent, its officers, agents or employees, intimidated, 
interfered with, and physically threatened a federal inspector while engaged 
in the conduct of his official duties, impairing the effective conduct of the 
federal inspection program, but that Respondent has presented effective steps 
and adequate assurances that such conduct will not recur in the future as to 
impair the effective operation of the federal inspection program. 

On May 5, 1992, Complainant appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 
5 US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ Respondent’s 
Opposition to Complainant’s Appeal and Cross-Appeal on Certain Evidentiary 
Rulings was filed May 6, 1992. The case was referred to the Judicial Officer 
for decision on May 6, 1992. However, in view of the expedited nature of the 
proceeding, the Judicial Officer studied the entire record, including courtesy, 
advance copies of the appeal documents, before the Hearing Clerk transmitted 
the file to the Judicial Officer. 

Based upon a careful consideration of the entire record, I disagree with the 
ALJ’s conclusion that adequate assurances have been given that such conduct 
will not recur in the future as to impair the effective operation of the federal 
inspection program. I am setting forth those parts of the Initial Decision with 
which I am in agreement, with a few trivial changes, and with omissions shown 
by dots and changes or additions shown by brackets. Additional conclusions 
by the Judicial Officer follow the ALJ’s conclusions. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 
7 U.S.C. §§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding instituted by a complaint, filed on 
March 19, 1992, by the Administrator, Food Safety and Inspection Service, 
pursuant to 9 C.F.R. § 335.21 of the Secretary’s regulations. The complaint 
temporarily suspended the assignment of inspectors to respondent’s 
establishment pursuant to section 305.5(b) of the federal meat inspection 
regulations and section 381.29(c) of the federal poultry inspection regulations, 
9 CFR. §§ 305.5(b) and 381.29(d).’ 

On March 20, 1992, respondent filed an answer in which it requested an 
expedited hearing. A hearing was held in Salt Lake City, Utah, on April 2 
and 3, 1992. Complainant was represented by Darlene M. Bolinger, Esq., and 
William Jenson, Esq. Respondent was represented by David L. Durkin, Esq. 

The provisions in sections 305.5(b) and 381.29(d) are substantially the 
same. Section 305.5(b) provides that: 


The assignment of inspectors may be temporarily suspended, in 
whole or in part, by the Administrator to the extent it is determined 
necessary to avoid impairment of the effective conduct of the program 


when the operator of any official establishment or any subsidiary 
therein, or any officer, employee, or agent of any such operator or any 
subsidiary therein, acting within the scope of his office, employment, or 
agency, threatens to forcibly assault or forcibly assaults, intimidates, or 
interferes with any program employee in or on account of the 
performance of his official duties under the act, unless promptly upon 
the incident being brought by an authorized supervisor of the program 
employee to the attention of the operator of the establishment the 
operator (1) satisfactorily justifies the incident, (2) takes effective steps 
to prevent a recurrence, or (3) provides acceptable assurance that there 
will not be any recurrences. Such suspension shall remain in effect 
until one of such actions is taken by the operator: Provided, That upon 
request of the operator he shall be afforded an opportunity for an 
expedited hearing to show cause why the suspension should be 
terminated. 


It should be noted at the outset that the regulatory provisions under which the 
complaint was filed provides only for the temporary suspension of inspection and not for their 
withdrawal, and these provisions do not otherwise provide for disciplinary measures. 
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Facts 


Respondent, Murray Meat, is a meat processor located in Salt Lake City, 
Utah. It has been in business for over twenty years and has been the recipient 
of federal meat inspection services since 1987. 

The events leading up to the suspension of its inspection services began on 
July 26, 1991. On that date, Chris Chlarson, who had been a food inspector 
for eight years, went to respondent’s plant to perform a routine inspection. 
He inspected the plant almost every day. He stopped operations at the plant 
on July 26 when he found that the facility had not been cleaned properly. 
After talking to Richard Faddis, the plant’s owner, and as he was leaving the 
plant, he saw two of the employees standing by the door. Chlarson said he 
thought he would have to fight his way out of the plant, but did not say what 
the employees had said or done other than stand by the door. In any event, 
he left without a fight. After driving about a mile, one of his tires went flat. 
He saw a small puncture in the tire and a service station attendant told him 
the puncture was caused by a knife. Chlarson testified that he believed the 
tire had been "slashed" by one of respondent’s workers when he was distracted 
talking to Richard Faddis. Chlarson reported the matter to his supervisor, 
Dr. R. C. Nelson, and to the sheriff. 

Chlarson then returned to respondent’s plant. When he found that it had 
been cleaned properly, he allowed operations to resume. 

On August 3, 1991, Nelson wrote to Richard Faddis about the incident. 
After reminding Faddis about previous sanitation problems at the plant, he 
advised Faddis that it was his responsibility to assure the safety of inspectors 
and their vehicles while on his premises and warned Faddis about threatening 
or intimidating inspectors. (CX-9.) 

On September 25, Nelson wrote to Dr. James Harbottle, the regional 
director. Nelson said that there had been "harsh" words at the July 26 
incident and that Chlarson had been "bumped" by a cooler door while in the 
plant. Nelson said he did not hear this from Chlarson, but from another 
inspector. Nelson also said there were "confrontations" and "heated" words for 
several days following July 26, but that the situation had now settled down. 
Nelson concluded the letter with the opinion that inspection services should 
be suspended at respondent’s plant if further incidents occur. (CX-16.) 

On September 11, Richard Faddis wrote to Nelson. He admitted that he 
was wrong about the cleaning situation at the plant and said that Chlarson was 
hit by a cooler door when an employee exited too fast. He claimed that the 
employee had apologized at the time. Nothing was said about the tire. 
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Faddis added that, "I feel that any differences I might have had with Inspector 
Chlarson has now been cleared up." (CX-15.) 

During an inspection three months later, on December 13, Chlarson and 
Faddis were involved in a confrontation over whether a meat box was properly 
inspected and tagged. Chlarson called Nelson who backed Chlarson. Faddis 
then began swearing at Chlarson using such words as [expletives deleted]. 
Chlarson replied that respondent’s inspection services were being suspended 
and left. 

On December 18, Nelson wrote to Faddis telling him that his operations 
had been suspended for four days because of the December 13 incident. 
Nelson warned Faddis that any further profane language directed at an 
inspector, as well as any threat or intimidation, would be escalated to higher 
levels of FSIS and could result in suspension or withdrawal of inspection 
services. (CX-18.) 

Faddis said the problem was due to a misunderstanding over labeling and 
that Chlarson had embarrassed him in front of a customer. Faddis also 
apologized to Nelson for his “harsh" language and said it would not happen 
again. (CX-17.) 

Two and a half months later, on February 28, 1992, the third incident 
occurred. It began when Chlarson entered the plant and saw one of the 
workers, Rob McGregor, cutting meat in a short sleeved shirt. Regulations 
require that the arms be covered. He also saw blood on McGregor’s hands 
and asked him if he washed his hands after handling raw meat and before 
handling cooked meat. McGregor said no. When Chlarson went to get tags 
to tag the meat handled by McGregor as being rejected, Richard Faddis 
became upset and started calling Chlarson the same names he had used on 
December 13. Faddis and McGregor also stood in Chlarson’s way as he 
conducted his inspection, making him walk around them. As he was about to 
weigh a bag of meat, Faddis knocked the bag to the floor. Chlarson said 
Faddis struck the bag, but was trying to strike him. Faddis said he only 
knocked the bag to the ground. Chlarson testified that Faddis acted as though 
he were “out of control" and that they all acted like "little kids." 

At that point, Chlarson said that respondent could not use the "bug," that 
is, use the federal inspection seal, and then turned to leave the plant. Faddis 
said that Chlarson was not to be allowed out. When he tried to open the 
outside door, it was locked, and when he tried to use a phone, he found that 
it was disconnected. He was not struck by any of the workers, but they did 
obstruct his passage with their bodies. 

Two other workers in the plant, Ken [Kenneth] and Rick [Patrick] Faddis 
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(a total of four worked in the plant), also directed abusive language at 
Chlarson. Ken Faddis, the father of Richard and Rick, bragged about 
“running” the inspectors out of the plant and told Chlarson that, "We should 
just beat the [expletive deleted] out of you and then let you go." Ken also 
began tapping a meat cleaver on a table in Chlarson’s presence. 

Richard Faddis, who denied threatening Chlarson, said he was "very upset 
over him [Chlarson] shutting the plant down" and that he did not want to 
allow Chlarson to leave until he called Nelson. (CX-4.) 

Nelson said that when he received the call from Faddis, Faddis said he had 
a “real problem." Nelson could hear Chlarson yelling in the background that 
he wanted to talk to Nelson and that he was going to file a grievance with the 
union. Nelson told Faddis to put Chlarson on the phone. When Chlarson 
explained what was happening, Nelson told Faddis to let him out of the plant. 
Nelson then heard Faddis yell, "Don’t let Rick hit him.". When Nelson asked 
what was going on, Faddis said Rick was following Chlarson out the door and 
that he, Faddis, wanted to protect Chlarson. Chlarson apparently was allowed 
to leave without further mishap.” 

Nelson then told Richard Faddis that he was not to process any federally- 
inspected meat until the matter was resolved. Faddis told Nelson that he had 
not intended to intimidate Chlarson and that he had not wanted Chlarson to 
leave the plant until the matter between McGregor and Chlarson could be 
resolved. He asked if he could fly himself and Chlarson to Nelson’s Colorado 
office to resolve the matter. Nelson replied that he wanted to talk to 
Chlarson before doing anything further. Sometime later Chlarson called 
Nelson from another location and summarized the incidents that had occurred 
that day at respondent’s plant. 

Nelson then reported the matter to the regional office, notified 
Compliance, and contacted OIG investigator, John Horrigan. Faddis called 
Nelson again asking if a conference could be arranged. Nelson replied that 
"it might be possible," but apparently no conference was conducted. 

The matter was then escalated to Richard T. Van Blargan, Director, 
Evaluations Enforcement Division, Food Safety and Inspection Service, who 
testified that after reviewing respondent’s file, including incidents occurring 
since the 70’s with state officials, he decided that inspection services for 
respondent’s operation should be suspended and then drafted the instant 


*McGregor, however, later told investigating agent Horrigan that if he saw Chlarson on 
the street without his license "he would kick his [expletive deleted].". (CX-22.) 
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complaint for the Administrator’s signature. 

The incidents with state officials start in 1976 when Ken Faddis, who was 
then the plant’s owner, called a state inspector, among other things, a “big 
[expletive deleted]." In 1980, he told the Director of Utah’s Meat Inspection, 
Dr. B. N. Horstman, that "he had had it with Inspector Webb and that if he 
came into his plant again he, Faddis, would knock him (Inspector Webb) flat 
on his [expletive deleted].". Horstman wrote Ken Faddis that it was a felony 
to assault or intimidate an inspector. On another occasion Ken Faddis told 
an inspector to “[expletive deleted] up a rope" and on still another occasion, 
after an inspector asked Faddis what he meant about the inspector leaving the 
plant with a sore leg, Faddis replied by telling the inspector to step outside 
with him and he would show him what he meant. (CX-7 and 29.) 

In a memorandum of interview that Horrigan conducted with Ken Faddis 
on March 4, 1992, Faddis said he was “charged with some misdemeanors" in 
1984. As a result, he was no longer allowed to own a business in the meat 
industry and turned the business over to his son Richard. Ken Faddis denied 
that he ever had problems with inspectors. (CX-23.) 

In a 1986 incident Richard Faddis told state inspectors to leave the plant, 
while Ken Faddis, who remained active in the business as an employee despite 
no longer being its owner, told the inspectors that they were "nothing but 
chicken [expletives deleted]." He had a knife with him on this occasion. (CX- 
27.) 

As a result of this incident, the state temporarily withdrew its inspection 
services. (CX-30.) A year later the state found that respondent had 
mislabeled its product. Respondent was fined and placed on probation. (CX- 
29A.) Van Blargan testified that respondent did not comply with these orders. 
The record, however, does not show non-compliance. 

In June 1991, Ken Faddis was found guilty of interfering with a police 
officer. He was fined, ordered to forfeit his gun, and ordered not to engage 
in “similar threatening behavior for one year.". (CX-28.) 

In addition to this background information concerning respondent, 
testimony was also received on Inspector Chlarson’s conduct as an 
investigator. Nelson said he considers Chlarson to be a very strict inspector 
who "follows the book and can on occasions upset plant owners." He said he 
wished that all his inspectors were as thorough as Chlarson who has received 
superior ratings. (CX-20.) 

The manager of Wilson Products testified that he receives more "PDR’s" 
(Production Deficiency Reports) from Chlarson than from other inspectors. 
Another plant manager, John Dalton, testified that his PDR’s went up 500% 
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when Chlarson inspected his plant. He also said that Chlarson is 
confrontational, abusive on occasion, sometimes appears "out of control," and 
“difficult to work with." Dalton wrote to Nelson on two occasions complaining 
about Chlarson. (RX-B & C.) 

In the last two years four federal inspectors have inspected respondent’s 
facility on a rotating basis. Except for Chlarson and a matter that was 
resolved early on with one of the other inspectors, there have been no 
reported incidents between respondent and these inspectors during this period 
of time. 


Discussion 


The first issue in this case is whether under sections 305.5(b) and 381.29(d) 
of the regulations, complainant had cause to suspend inspection services at 
respondent’s plant in order "to avoid impairment of the effective conduct of 
the inspection service." Complainant has the authority to suspend its service 
when it finds that an operator “threatens to forcibly assault or forcibly assaults, 
intimidates, or interferes with any inspection service employee in or on 
account of his official duties under the Act." 

The specific incidents cited in the complaint as the basis for the suspension 
occurred on July 26 and December 13, 1991, and February 28, 1992. 


On December 13, however, the evidence is uncontroverted that Richard 
Faddis directed abusive language at Chlarson over an incident involving a box 
of meat. Although there is no allegation that Faddis threatened Chlarson, 
abusive language directed at a federal inspector engaged in the official 
conduct of his duties is in and of itself clearly intimidating conduct that would 
tend to interfere with the performance of his official duties. Chlarson, 
moreover, testified that Faddis frequently directed abusive language at him. 
Such recurring acts of intimidating conduct obviously impair the effective 
conduct of the inspection service. It is therefore grounds for the temporary 
suspension of inspection services until proper remedial action is taken. Faddis 
was so informed by Nelson on December 18. 

The third incident, or, rather, series of incidents, occurred on February 28, 
1992. The evidence is uncontroverted that Chlarson was locked in the plant, 
not allowed to use a phone, threatened with a beating by Ken Faddis, and 
observed Ken Faddis, who has a history of making threats of physical assaults 
on inspectors, tapping a meat cleaver on a table. Then, when he was about 
to leave, Richard Faddis had to order Rick Faddis not to strike Chlarson. 
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Although it is disputed [, but not in any testimony given by Richard Faddis in 
this proceeding,] whether Richard Faddis had himself tried to hit Chlarson, 
it is not disputed that he did direct abusive language at Chlarson. 

There is simply no question that this conduct warranted the suspension of 
complainant’s services. Indeed, respondent does not challenge the suspension, 
or the grounds for the suspension. 

Rather, in its answer, respondent addresses itself to the second issue in this 
case concerning the remedial action it proposes to take in order to have the 
suspension lifted. 

Sections 305.5(b) and 381.29(d) both provide that inspection services may 
be reinstated if a respondent: "(1) satisfactorily justifies the incident, (2) takes 
effective steps to prevent a recurrence, or (3) provides acceptable assurance 
that there will not be any recurrences." 

There is, first, no justification whatsoever for what occurred. Even 
assuming that Chlarson was abrasive, [although the record in this case does 
not support such assumption as to Chlarson’s conduct at Murray Meat,] he 
was still performing his official duties and there is no evidence that his 
findings of deficiencies as an inspector were not warranted. 

As for the steps and assurances to prevent a recurrence, respondent says 
it will post written procedures in the plant providing that only one employee 
be designated to deal with inspectors, that all employees are to be courteous 
to inspectors, that they will not argue with or swear at an inspector, and that 
any employee violating these procedures will be promptly dismissed. (RX-A.) 

At the hearing, respondent said that, if inspection services are reinstated, 
it will hire Rob Jackson as a manager whose specific duties will be to deal 
with inspectors. Jackson testified that he has been told by respondent that he 
would have the authority to discharge workers. Jackson currently works for 
the Coca-Cola Company as an assistant supervisor where he has had the 
authority, which he has exercised, to discharge workers. 

Respondent’s second proposal is not to allow Ken Faddis in the processing 
room when the facility is being inspected. 

Its third proposal is to apply for a partial quality control program for 
sanitation. The purpose of this proposal is to promote better compliance with 
the regulations thereby reducing the problems that in the past have led to 
confrontations with inspectors. 

Its fourth proposal is that it would consent to an order permanently 
withdrawing inspection services in the event it or its employees again threaten, 
forcibly assault, intimidate, or interfere with inspectors. 

Complainant’s response to these proposals is that, in view of respondent’s 
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history of threats to inspectors, it cannot now accept its assurances that such 
conduct will not occur in the future. Its position is that it would place the 
safety of its inspectors at undue risk by restoring inspection services at the 
present time. Complainant propose[d] [at one time, but later rejected as an 
inadequate solution] that Ken, Richard and Rick Faddis all be barred from 
the plant for two years as a “cooling off" period and to allow them to reflect 
on what they have done. 

Respondent counters with the argument that since Richard and Rick 
-Faddis have families, they would lose their means of livelihood should 
inspection services be withdrawn because of future recurrences and that this 
is therefore a strong inducement to them to keep their word. Thus, 
respondent argues, it is an assurance that their objectionable conduct will not 
recur. Richard and Rick Faddis, and Rob McGregor, also testified to that 
effect. 

Complainant’s concern for the safety of its inspectors is well founded. For 
over a ten-year period there have been repeated threats of physical abuse to 
inspectors. In almost all of these instances [, one of] the perpetrator[s] has 
been Ken Faddis who on one occasion had a knife in an inspector’s presence 
and on another occasion (only a little over a month ago) brandished a meat 
cleaver. On still another recent occasion (less than a year ago), although not 
involving an inspector, he was ordered to forfeit a gun after being found to 
have resisted a police officer. This conduct, occurring repeatedly over a ten- 
year period, demonstrates a person who does constitute a serious threat to 
others. As the father of Richard and Rick, Ken Faddis certainly set a low 
standard for his sons to follow in dealing with inspectors. 

Considering this background, respondent’s proposal just to keep Ken 
Faddis out of the processing area when inspectors are present is clearly 
inadequate. ‘For that matter, even complainant’s proposal that he be barred 
from the plant for two years is also inadequate for purposes of insuring the 
safety of inspectors. Despite previous warnings, Ken Faddis has continued to 
engage in threatening behavior towards inspectors, even bragged about 
running inspectors out of his plant, and then told Horrigan that he never had 
had problems with investigators. In these circumstances, his assurances that 
he will not engage in threatening conduct in the future are far from being 
reassuring. Any assurances he gives are just not believable. Therefore, if 
inspection services are to be restored, respondent must not allow Ken Faddis 
to return to its plant at any time. In other words, he is to be permanently 
barred from respondent’s facility. 
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As for steps to prevent recurrences of the acts of intimidation Richard 
Faddis directed at inspectors through abusive language, respondent proposes 
to consent to the permanent withdrawal of inspection services if it is found 
that respondent engages in threats or intimidation in the future. 


Findings of Fact 


1. Respondent, Murray Meat, is a meat processor located in Salt Lake 
City, Utah. 

2. Respondent is owned by Richard Faddis. 

3. Respondent was granted federal meat and poultry inspection services 
in 1987. 

4. Federal inspector Chris Chlarson inspected respondent’s plant on 
December 13, 1991. 

5. On December 13, 1991, Richard Faddis directed abusive language at 
Chlarson while he was engaged in the conduct of his official duties. 

6. On February 28, 1992, federal inspector Chris Chlarson inspected 
respondent’s plant. 

7. On February 28, 1992, Richard Faddis locked inspector Chlarson in 
the plant and directed abusive language at him. 

8. On February 28, 1992, Ken Faddis, an employee of respondent’s, 
brandished a meat cleaver in inspector Chlarson’s presence and threatened to 
beat him. 

9. On February 28, 1992, Rick Faddis, an employee of respondent’s, 
threatened to strike inspector Chlarson while he was engaged in his official 
duties. 

10. For a period of over ten years, Ken Faddis, as owner and as an 
employee of respondent, threatened federal and state inspectors with physical 
abuse. 

11. Respondent has proposed providing written rules governing the 
conduct of its employees in the presence of federal inspectors and providing 
for disciplinary procedures for violations of these rules, and providing 
assurances that such conduct will not recur in the future. 


Conclusions of Law 


1. On December 13, 1991, respondent, its officers, agents or employees, 
intimidated and interfered with a federal inspector while engaged in the 
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conduct of his official duties. 

2. On February 28, 1992, respondent, its officers, agents, or employees, 
intimidated, interfered with, and physically threatened a federal inspector 
while engaged in the conduct of his official duties. 

3. Respondent’s actions on December 13, 1991, and February 28, 1992, 
impaired the effective conduct of the federal inspection program. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


I. Burden of Proof and Scope of Review. 


The statutory provisions authorizing the temporary withdrawal of 
inspection services to ensure safety of employees do not specify who has the 
burden of proof with respect to whether adequate assurances have been given 
that the conduct or circumstances that threaten the safety of the inspector will 
not continue or recur. Specifically, the Act provides (21 U.S.C. § 671(e)): 


(e) Temporary withdrawal of inspection services to ensure safety of 
employees 


(1) The Secretary may temporarily withdraw inspection service 
under subchapter I of this chapter with respect to any establishment for 
such period as is necessary to ensure the safe and effective 
performance of official duties under this chapter if the Secretary 
determines, after an opportunity for a hearing on the record, that an 
officer, employee, or agent of such establishment— 


(A) threatened to forcibly assault; 
(B) forcibly assaulted; 

(C) forcibly intimidated; or 

(D) forcibly interfered with, 


an employee of the United States engaged in, or on account of, the 
performance of any of such official duties. 


(2)(A) Notwithstanding paragraph (1), the Secretary may 
temporarily suspend inspection service under subchapter I of this 
chapter with respect to any establishment, pending an expedited 
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administrative hearing on the record and judicial review of the order 
of the Secretary based on such record, if the Secretary determines that 
temporary suspension of such inspection service is necessary for the 
safety of any employee who performs official duties under this chapter. 


(B) If the Secretary receives, before or after temporarily 
suspending such inspection service in accordance with subparagraph 
(A), adequate written assurances from the recipient of inspection 
service, or the individuals involved, that the conduct or circumstances 
that threatened the safety of such employee will not continue or recur, 
the Secretary may continue or restore such inspection service on 
condition that such assurances are fulfilled. 


The Secretary’s regulations suggest that the operator of the plant has the 
burden of proof as to the assurances. That is, the regulations provide 
(9 C.F.R. § 305.5(b) (see also 9 C.F.R. § 381.29(d)): 


Such suspension shall remain in effect until one of such actions 
[including “acceptable assurance] is taken by the operator: Provided, 
That upon request of the operator he shall be afforded an opportunity 


for an expedited hearing to show cause why the suspension should be 
terminated. 


Since the hearing is to afford the operator an opportunity "to show cause" 
why the suspension should be terminated, the operator, as the proponent of 
an order terminating the suspension, has the burden of proof. 5 U.S.C. 
§ 556(d). 

Assuming, however, arguendo, that Complainant has the burden of proof 
as to whether the assurances are acceptable, the review should be to 
determine whether the Administrator’s refusal to accept the assurances was 
arbitrary and capricious. 5 U.S.C. § 706(2)(A). 

The "narrow" scope of review under the arbitrary and capricious standard 
is set forth in Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 
416 (1971), as follows: 


Section 706(2)(A) requires a finding that the actual choice made was 
not “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law." 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To 
make this finding the court must consider whether the decision was 
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based on a consideration of the relevant factors and whether there has 
been a clear error of judgment. ... Although this inquiry into the facts 
is to be searching and careful, the ultimate standard of review is a 
narrow one. The court is not empowered to substitute its judgment for 
that of the agency. 


The Court further stated in Bowman Transp., Inc. v. Ark.-Best Freight 
System, Inc., 419 U.S. 281, 290 (1974): 


But we can discern in the Commission’s opinion a rational basis for its 
treatment of the evidence, and the "arbitrary and capricious" test does 
not require more. 


The "narrow" scope of review under § 706(2)(A), i.e., "arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law," and the fact 
that it "forbids the court’s substituting its judgment for that of the agency," is 
explained in Ethyl Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir. 1975) (en banc) 
(footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows: 


This standard of review is a highly deferential one. It presumes agency 


action to be valid. ... Moreover, it forbids the court’s substituting its 
judgment for that of the agency, ... and requires affirmance if a 
rational basis exists for the agency’s decision.” . . . 


This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
court must assure itself that the agency decision was “based on a 
consideration of the relevant factors * * *."* Moreover, it must engage 
in a “substantial inquiry" into the facts, one that is "searching and 
careful." Citizens to Preserve Overton Park v. Volpe, supra, 401 U.S. at 
415, 416, 91 S.Ct. at 823, 824, 28 L.Ed.2d at 152, 153. This is 
particularly true in highly technical cases such as this one. 


A court does not depart from its proper function when it 
undertakes a study of the record, hopefully perceptive, even as 
to the evidence on technical and specialized matters, for this 
enables the court to penetrate to the underlying decisions of 
the agency, to satisfy itself that the agency has exercised a 
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reasoned discretion, with reasons that do not deviate from or 
ignore the ascertainable legislative intent. 


Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383, 392, 
444 F.2d 841, 850 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 2233, 
29 L.Ed.2d 701 (1971). ... 


There is no inconsistency between the deferential standard of 
review and the requirement that the reviewing court involve itself in 
even the most complex evidentiary matters; rather, the two indicia of 
arbitrary and capricious review stand in careful balance. The close 
scrutiny of the evidence is intended to educate the court. It must 
understand enough about the problem confronting the agency to 
comprehend the meaning of the evidence relied upon and the evidence 
discarded; the questions addressed by the agency and those bypassed; 
the choices open to the agency and those made. The more technical 
the case, the more intensive must be the court’s effort to understand 
the evidence, for without an appropriate understanding of the case 
before it the court cannot properly perform its appellate function. But 
that function must be performed with conscientious awareness of its 
limited nature. The enforced education into the intricacies of the 
problem before the agency is not designed to enable the court to 
become a superagency that can supplant the agency’s expert decision- 
maker. To the contrary, the court must give due deference to the 
agency’s ability to rely on its own developed expertise. ... The 
immersion in the evidence is designed solely to enable the court to 
determine whether the agency decision was rational and based on 
consideration of the relevant factors.... It is settled that we must 
affirm decisions with which we disagree so long as this test is met.” . 


Thus, after our careful study of the record, we must take a step 
back from the agency decision. We must look at the decision not as 
the chemist, biologist or statistician that we are qualified neither by 
training nor experience to be, but as a reviewing court exercising our 
narrowly defined duty of holding agencies to certain minimal standards 
of rationality.” "Although [our] inquiry into the facts is to be searching 
and careful, the ultimate standard of review is a narrow one." Citizens 
to Preserve Overton Park v. Volpe, supra, 401 U.S. at 416, 91 S.Ct. at 
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824, 28 L.Ed.2d at 153. We must affirm unless the agency decision is 
arbitrary or capricious.” 


The “narrow' scope of review under the “arbitrary and capricious" standard, 
under which "a court is not to substitute its judgment for that of the agency," 
with examples of when a court should reverse an agency, is set forth in Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983), as follows: 


The scope of review under the "arbitrary and capricious" standard is 
narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must examine the relevant data and 
articulate a satisfactory explanation for its action including a “rational 
connection between the facts found and the choice made." Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). In 
reviewing that explanation, we must "consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment." Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., supra, at 285; Citizens to Preserve 
Overton Park v. Volpe, supra, at 416. Normally, an agency rule would 
be arbitrary and capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a difference in view or the 
product of agency expertise. 


Finally, even if a court disagrees with all of the foregoing analysis, and 
concludes that Complainant had the burden of proof, the burden of proof 
would merely be by a preponderance of the evidence.’ 


II. Respondent’s Failure to Offer Any Testimony Contradicting 
Complainant’s Version of the Incidents Involved in This 


*See Herman & MacLean vy. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 
450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, 
No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Proceeding Gives Rise to the Inference That Such Testimony 
Would Have Been Adverse to Respondent’s Position. 


Respondent, in its Answer, made it clear that it would offer no defense to 
the specific incidents involved in this proceeding, stating (Answer at 1-2): 


The complaint in this matter is a March 16, 1992 letter from the 
Administrator of the Food Safety and Inspection Service (FSIS). In the 
complaint, paragraphs two through fifteen make a variety of factual 
allegations concerning purported incidents involving the inspector in the 
plant and Respondent’s personnel. Based upon information and belief, 
Respondent understands that a federal criminal investigation is 
underway and that this investigation may lead to prosecution regarding 
these alleged incidents. Given this, Respondent and its personnel 
decline to reply to the allegations set forth in the complaint on the 
basis of the Fifth Amendment to the U.S. Constitution because such 
responses may tend to incriminate Respondent and/or its personnel. 
To the extent a more specific answer is required Respondent must deny 
the allegations of the complaint for the reasons set forth above. 


The same point was made by Respondent’s attorney at the outset of the 
hearing, as follows (Tr. 7-8): 


Due to the current federal criminal investigation, persons involved in 
these alleged incidents are precluded from responding to factual 
allegations in this matter except to assert their privilege against self- 
incrimination under the Fifth Amendment. 


In the circumstances, an adverse inference may be properly drawn because 
of Respondent’s refusal to challenge the specific incidents involved in this 
proceeding.’ See Baxter v. Palmigiano, 425 U.S. 308, 316-20 (1976); National 


“Respondent’s attorney was fully aware of the Department's policy of drawing an adverse 
inference in such circumstances (Tr. 223). 
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Acceptance Co. of America v. Bathalter, 705 F.2d 924, 929-32 (7th Cir. 1983).° 
Under the settled principle that has been followed in many proceedings before 
this Department,° and which has also been followed in many judicial 


‘The result in this case would not be changed if it were improper to draw an adverse 
inference because of Respondent’s failure to offer testimony as to the specific incidents involved 
herein. The same result would be reached without drawing an adverse inference because of such 
failure to testify. 


‘E.g., In re Mendicoa, 48 Agric. Dec. 409, 420-22 (1989); In re Great American Veal, Inc., 
48 Agric. Dec. 183, 224-25 (1989), affd, 891 F.2d 281 (3d Cir. 1989) (unpublished); In re 
McQueen Bros. Produce Co.,47 Agric. Dec. 1611, 1612-13 (1988) (order denying reconsideration), 
aff'd, 916 F.2d 715 (7th Cir. 1990) (Table) (text in WESTLAW); Jn re Murfreesboro Livestock 
Market, Inc., 46 Agric. Dec. 1216, 1229-30 (1987); In re Corn State Meat Co., 45 Agric. Dec. 995, 
1018-19 (1986); In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234, 255-56 
(1986); In re Grady, 45 Agric. Dec. 66, 108-09 (1986); In re Haring Meats and Delicatessen, Inc., 
44 Agric. Dec. 1886, 1909-10 (1985); In re Saylor, 44 Agric. Dec. 2238, 2487-89 (1985) (decision 
on remand); In re Petty, 43 Agric. Dec. 1406, 1425-28 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505, 1509-10 (1983); Jn re Farrow, 
42 Agric. Dec. 1397, 1419 n.7 (1983), aff'd in part and rev'd in part, 760 F.2d 211 (8th Cir. 1985) 
(merits affirmed; suspension reversed); Jn re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 
81, 101-02, aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re Stamper, 42 Agric. Dec. 20, 32 n.4 
(1983), aff'd, 722 F.2d 1483 (9th Cir. 1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 402- 
03 (1982), aff'd, No. 82-1157 (D.N.J. Jan 24, 1983), aff'd mem., 725 F.2d 667 (3d Cir. 1983); In 
re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, No. CV 81-6485 (C.D. Cal. Oct. 20, 
1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly discovered 
evidence), order on remand, 42 Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (Aug. 11, 1983) 
(original order of Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 742 F.2d 1462 (9th Cir. 1984) 
(unpublished); In re Great Western Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. 
CV 81-0534 (C.D. Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re 
Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, Inc., 37 Agric. Dec. 
570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.) (2-1 decision), cert. denied, 436 U.S. 957 (1978); 
In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 39 (Sth Cir. 1978); In 
re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 575 F.2d 1258 (8th Cir. 1978); 
In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 (1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 
decision), cert. denied, 449 U.S. 1061 (1980); In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In 
re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1558 (1976), aff'd per curiam, 558 F.2d 748 (Sth 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In 
re Casca, 34 Agric. Dec. 1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); 
In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), aff'd per curiam, 510 F.2d 966 (4th 
Cir. 1975) (unpublished); In re Speight, 33 Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & 
Co., 31 Agric. Dec. 474, 499 (1972). 
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proceedings,’ I infer that Respondent’s testimony would have been adverse 
to its interests here. “It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to have produced 
and in the power of the other to have contradicted." Lord Mansfield, in 
Blatch v. Archer, Cowp. 66, quoted with approval in Wigmore, Evidence § 285 
(3d ed. 1940). 


III. On July 26, 1991, Respondent and Its Officers, Agents, and 
Employees Forcibly Intimidated and Interfered with a Federal Meat 
and Poultry Inspector Engaged in, or on Account of, the Performance 
of His Official Duties. 


The ALJ concluded (Initial Decision at 9): 


The incidents on July 26 are too circumstantial to make a finding 
that respondent was responsible for puncturing the tire on Chlarson’s 
car. Chlarson had driven a mile before the tire went flat. This could 
have resulted as much from a road hazard as from someone puncturing 
the tire at the plant. As for Chlarson’s belief that respondent’s 
employees were going to fight him, he does not cite the basis for this 


belief, and he apparently did not consider the matter of being bumped 
by a cooler door to be of enough importance to report it personally to 
Nelson. He also returned to respondent’s plant later that day to find, 
without further incident, that respondent had complied with his orders 
to clean the plant properly. 


Inspector Chlarson began his inspection duties at Murray Meat on July 15, 
1991 (Tr. 82). Eleven days later, on the morning of July 26, 1991, Inspector 


72 Wigmore, Evidence §§ 285-91 (3d ed. 1940); United States v. Di RE, 332 U.S. 581, 593 
(1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby v. Tallmadge, 160 U.S. 
379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export Corporation, 588 F.2d 1, 9-10 (2d Cir. 
1978); International Union v. NLRB, 455 F.2d 1357, 1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. 
Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 
F.2d 142, 148-49 (3d Cir. 1963); Hoffman v. CIR, 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central 
RR. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of 
Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 619 (7th 
Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-57 
(C.C. P.A. 1939); NLRB v. Remington Rand, Inc., 94 F.2d 862, 867-68 (2d Cir.), cert. denied, 304 
U.S. 576 (1938). 
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Chlarson drove his car to Murray Meat and parked in the parking lot (CX 6, 
7). While at Murray Meat, Inspector Chlarson conducted an inspection which 
resulted in production being stopped at the plant because of unsanitary 
conditions (CX 7, 9). No further production was to take place until the 
unsanitary conditions had been remedied (Tr. 100; CX 9). As a result of 
Inspector Chlarson’s having stopped production at the plant, Richard Faddis 
directed abusive language and threats at Inspector Chlarson and began 
production without being authorized to do so (Tr. 100; CX 7, 9, 15). 

Instead of continuing to endure the abusive language and threats of 
Richard Faddis on July 26, 1991, Inspector Chlarson prepared to leave the 
plant (Tr. 48). As Inspector Chlarson was preparing to leave, Richard Faddis 
requested that he come downstairs to make a telephone call (Tr. 48). 
Inspector Chlarson said to him, "That’s really stupid. The phone is right here" 
(Tr. 48). Nonetheless, when Richard Faddis again requested him to come 
downstairs, he accompanied Faddis downstairs. However, after they were 
downstairs, Richard Faddis did not use the telephone. Instead, he attempted 
to engage Inspector Chlarson in a "ridiculous" conversation. (Tr. 48.) When 
Inspector Chlarson then started up the stairs, and got partway up, before they 
made an "L turn," he noticed Patrick Faddis and Rob McGregor come in the 
front door (Tr. 48-49). He continued up the stairs and Richard Faddis* and 
Rob McGregor were at the door and "froze there," but moved out of his way 
when he walked toward them (Tr. 48-49). 

Inspector Chlarson left the building and got into his car and drove away. 
Less than a mile from Murray Meat, Inspector Chlarson discovered that his 
car tire was going flat. Upon examining the car tire, Inspector Chlarson could 
hear and feel the air coming out of the tire. (Tr. 49.) Inspector Chlarson 
testified that the car tires were almost brand new, he had not noticed anything 
wrong when he drove to Murray Meat earlier that morning, and once parking 
the car in Murray Meat’s parking lot, prior to his noticing that the tire was 
going flat, the car had not been moved again (Tr. 72-73). A manager at a tire 
company confirmed Inspector Chlarson’s suspicion that the car tire had been 
cut with a knife (Tr. 49, 51; CX 5). The slash in the tire was “up on the rim," 
i.e, the "sidewall of the tire" (Tr. 74), which is a location that would not 
ordinarily be affected by a nail or sharp object over which the car was driven. 


5Complainant’s Corrections to Transcript filed May 5, 1992, propose to change “Richard” to 
"Rick" at Tr. 48, line 25, but that change has not been made as of this date. In any event, Inspector 
Chlarson clearly testified that "Rick Faddis and Rob” were the two who "ran in from outside” (Tr. 
49). 
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Inspector Chlarson reported the incident to the Salt Lake County Sheriff's 
Office (Tr. 53-54; CX 6). 

Based on all the circumstances, I infer that Richard Faddis diverted 
Inspector Chlarson’s intention while Patrick Faddis and Rob McGregor 
slashed his tire. The air was still coming out of the tire when Inspector 
Chlarson noticed that it was going flat, indicating that the damage occurred 
very recently. This, coupled with the facts that Inspector Chlarson had just 
stopped production at the plant, leading to abusive language and threats by 
Richard Faddis, Richard Faddis called Inspector Chlarson downstairs, 
purportedly to make a telephone call, when there was a telephone upstairs, 
and he then did not make a telephone call, and Inspector Chlarson observed 
Patrick Faddis and Rob McGregor just come in the front door, gives rise to 
the inference that the tire was slashed by Patrick Faddis and Rob McGregor, 
with Richard Faddis providing the diversion of Inspector Chlarson. This 
inference is strengthened by the adverse inference drawn from Respondent’s 
failure to introduce any evidence to rebut Complainant’s prima facie case. 
The slashing of the tire was an act designed to forcibly intimidate and 
interfere with a federal meat and poultry inspector engaged in, or on account 
of, the performance of official duties. In any event, however, Richard Faddis’ 
threats and verbal assault on Inspector Chlarson on July 26, 1991, were acts 


which were designed to forcibly intimidate and interfere with a federal meat 
and poultry inspector engaged in, or on account of, the performance of official 
duties. 


IV. On February 28, 1992, Respondent, Its Officers, Agents, and 
Employees Threatened to Forcibly Assault and Forcibly Assaulted a 
Federal Inspector Engaged in, or on Account of, the Performance of 
His Official Duties. 


The ALJ concluded that "[o]n February 28, 1992, respondent, its officers, 
agents, or employees, intimidated, interfered with, and physically threatened 
a federal inspector while engaged in the conduct of his official duties." In 
addition, I find and conclude that on February 28, 1992, Respondent, its 
officers, agents, and employees threatened to forcibly assault and forcibly 
assaulted Inspector Chlarson while he was engaged in, and on account of, the 
performance of his official duties. 

On February 28, 1992, Inspector Chlarson condemned a cooked meat food 
product which had been contaminated with the blood and microorganisms of 
a raw meat food product (Tr. 27; CX 23, 24, 25). Mr. Robert McGregor, an 
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employee of Murray Meat, had failed to wash his hands between preparation 
of a raw food product and a cooked food product (Tr. 27; CX 23, 24, 25). 
After condemning the product, Inspector Chlarson attempted to weigh the 
bags of product for purposes of control and accountability (Tr. 28-29). 

In attempting to weigh the first bag of product, Inspector Chlarson’s 
passage to the scales was intentionally blocked by Kenneth Faddis (Tr. 28). 
Because Kenneth Faddis kept stepping in front of Inspector Chlarson and 
would not allow Inspector Chlarson to walk around him, Inspector Chlarson 
chose an alternative route around Richard Faddis and Rob McGregor (Tr. 
28-29; CX 2). Although no body contact was made on this attempt to weigh 
the product, the conduct of Kenneth Faddis, Richard Faddis, and Rob 
McGregor threatened to forcibly assault, forcibly interfered with, and 
intimidated Inspector Chlarson (CX 2). 

Inspector Chlarson testified that when he attempted to weigh a second bag 
of product, "Richard then stepped into me and it bumped me backwards" (Tr. 
29; see also CX 2). Each time Inspector Chlarson attempted to get around 
Richard Faddis and to the scales, Richard Faddis bumped into him, pushing 
him backwards (Tr. 29-30; CX 2). Inspector Chlarson requested Richard 
Faddis to allow him to pass, and, in response, Richard Faddis swung at 
Inspector Chlarson and called Inspector Chlarson vile names (Tr. 30; CX 2). 
Inspector Chlarson pulled the bag of product he was attempting to weigh into 
his body, in an attempt to block Richard Faddis’ fist (Tr. 30; CX 2). Richard 
Faddis struck the bag of meat and the meat spilled to the floor (Tr. 30; CX 
2). 

After Richard Faddis struck the bag of meat carried by Inspector Chlarson, 
Inspector Chlarson was subjected to verbal abuse, including vile names, by 
Richard Faddis, Rick Faddis, and Kenneth Faddis (Tr. 30; CX 2). Inspector 
Chlarson attempted to exit Murray Meat, but Kenneth Faddis and Patrick 
Faddis impeded his exit by bumping into Inspector Chlarson with their bodies 
and thus pushing him backwards (Tr. 31). He again requested to leave (Tr. 
31). In response to a statement by one of the employees of Murray Meat that 
"we ought to kick the [expletive deleted] out of [Inspector Chlarson]," and 
"there would only be a fine," Richard Faddis doubled up his fist as if to hit 
Inspector Chlarson, and said "it would be worth it" (Tr. 31; CX 2). Inspector 
Chlarson avoided being struck by jumping up and over a meat counter (Tr. 
31; CX 2). Richard Faddis ordered his employee Rob McGregor to stop 
Inspector Chlarson’s escape from Murray Meat (Tr. 31; CX 2). Inspector 
Chlarson and Rob McGregor collided at the door (Tr. 31). Patrick Faddis 
locked the front and rear doors (CX 25). All three Faddises then surrounded 
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Inspector Chlarson and pushed the door shut (Tr. 32). Inspector Chlarson 
again requested to leave, but each time he tried to leave Richard Faddis and 
the others shoved him with their bodies (Tr. 32). Richard Faddis then took 
on a challenging position by again doubling up and raising his fist (Tr. 32). 
Inspector Chlarson avoided the challenge by "dart[ing] for the back door," but 
he encountered Patrick Faddis (CX 2; Tr. 32). Patrick Faddis bumped 
Inspector Chlarson backwards with his body (Tr. 32). 

Inspector Chlarson then ran down the stairs to his office to use the 
telephone, but the telephone had been removed from the wall (CX 2). 
Inspector Chlarson ran back up the stairs, requested to bé allowed to leave, 
and attempted to use another telephone (CX 2). Richard Faddis shoved him 
away from the phone and disconnected it (Tr. 33; CX 2). Inspector Chlarson 
ran to another telephone, but before he could dial the area office to talk to 
his supervisor, Dr. Ron Nelson, Richard Faddis ordered Patrick Faddis to 
disconnect the telephone (Tr. 33). Patrick Faddis shoved Inspector Chlarson 
away from the telephone and disconnected it (Tr. 33). 

Inspector Chlarson was not allowed to leave Murray Meat until Dr. Nelson 
ordered Richard Faddis to let him leave. Richard Faddis had called Dr. 
Nelson (Tr. 35), and Inspector Chlarson yelled loud enough for Dr. Nelson to 
hear, that "I need to talk to Dr. Nelson right [now] or I will file a grievance" 


(Tr. 111). Richard Faddis had to be ordered a number of times by Dr. 
Nelson to let Inspector Chlarson out of the building, before Richard Faddis 
ordered the Murray Meat personnel to allow Inspector Chlarson to leave 
Murray Meat (Tr. 112). Dr. Nelson heard Richard Faddis say, "Don’t let Rick 
hit him" (Tr. 112). When Dr. Nelson asked Richard Faddis what this was all 
about, Richard replied (Tr. 112): 


"It’s very hot around here right now. Everyone is heated up and I don’t 
know what Rick is going to do. I’m worried about the safety of 
Inspector Chlarson." 


On February 28, 1992, Inspector Chlarson was locked in Murray Meat for 
30 to 45 minutes (Tr. 78). During this time of confinement, Richard Faddis, 
Kenneth Faddis, and Patrick Faddis pushed their bodies into Inspector 
Chlarson to impede his exit from the building, to prevent his use of the 
telephone, and to intimidate him (Tr. 29-33). Inspector Chlarson testified - 
that there was "[n]ot a chance" that the bumping which occurred during these 
incidents was accidental (Tr. 75). The bumping was done with sufficient force 
to push Inspector Chlarson backwards (Tr. 75). In addition, Inspector 
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Chlarson testified that no bumping had occurred in the past (Tr. 65). 

Based on all the circumstances, I find and conclude that the acts of 
bumping Inspector Chlarson with their bodies by Richard Faddis, Kenneth 
Faddis, and Patrick Faddis, combined with the abusive language, constituted 
threatened forcible assault directed toward, and forcible assault of, Inspector 
Chlarson by Richard Faddis, Kenneth Faddis, and Patrick Faddis. 

Richard Faddis engaged in additional acts of threatened forcible assault 
and forcible assault. Each time he doubled up his fist and swung at, swung 
and made contact with an item being carried by Inspector Chlarson, or 
suggested that he was going to physically threaten Inspector Chlarson, was a 
separate offense. 


V. Respondent Failed to Provide Adequate Assurances That the 
Conduct Resulting in the Temporary Suspension of Inspection 
Services Would Not Recur. 


The ALJ concluded that, with the complete removal of Kenneth Faddis 
from the plant, that "should alleviate complainant’s concern for the safety of 
its inspectors" (Initial Decision at 13). The ALJ further concluded that (Initial 
Decision at 15): 


4. Respondent has presented effective steps and adequate 
assurances that such conduct will not recur in the future as to impair 
the effective operation of the federal inspection program, as provided 
in 9 C.F.R. 305.5(b) and 9 C.F.R. 381.29(d). 


If the February 28, 1992, incident were the first occurrence by Murray 
Meat involving intimidation, threats or assaults directed toward the inspector, 
I would agree with the ALJ. However, in view of all the facts in this record, 
Respondent’s assurances would be inadequate, unless Richard Faddis and 
Patrick Faddis are also barred from the plant. 

Following the July 26, 1991, incident, Dr. Nelson sent a letter to Richard 
Faddis discussing the incident, and warning that “language or actions that 
attempt to intimidate, threaten, or cause harm to an Inspector is a violation 
of federal law" (CX 9, p. 1). He enclosed a copy of Food Safety and Quality 
Service Directive 4735.4, stating that you "will see that serious repercussions 
can and will come from any such actions" (CX 9, p. 1). That Directive 
explains that temporary suspension of inspection service may result from 
conduct directed at inspectors (CX 10). Richard Faddis sent an apology and 
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assurance that the differences with the inspector had now been cleared up on 
September 11, 1991 (CX 15). 

Notwithstanding this warning and assurance, less than 5 months later the 
December 13, 1991, incident occurred. Richard Faddis wrote to Dr. Nelson 
on December 16, 1991, as to the incident, with an attempted justification, but 
he also stated, "I have read section 305.5 of the Withdrawal of Inspection 
Statement of Policy. You have my word that this will not happen again" (CX 
17). Dr. Nelson sent Richard Faddis a warning letter as to the December 13 
incident on December 18, 1991, which recalls that inspection services were 
terminated because of the December 13, 1991, incident, from Friday, 
December 13, until Tuesday morning, December 17 (CX 18). Dr. Nelson 
reminded Richard Faddis of Directive 4735.4, and also enclosed copies of the 
regulations authorizing temporary suspension in such circumstances (9 C.F.R. 
§§ 305.5, 335.20, .21). Dr. Nelson concluded (CX 18): 


If there is re-occurrence of profane language, threats, attempts at 
intimidation, incidents which cause bodily harm or attempt to cause 
bodily harm, property damage, or interference with any program 
employee while performing their official duties, you need to be aware 
that the situation will be escalated to higher levels of FSIS management 
and that this could result in face-to-face meetings at the Area or 
Regional level, extensive downtime, and even suspension or withdrawal 
of inspection from your establishment. 


In your letter to this office, you apologize for the incident and give your 
word that similar incidents will not happen again. We expect you to 
live up to your word. 


Notwithstanding this second warning letter sent December 18, 1991, and 
Richard Faddis’ second assurance, the third, and most serious, incident 
occurred just a little over 2 months later. 

In the circumstances, the new assurances now given by Respondent are not 
adequate, as long as any of the Faddises involved in the incidents remain at 
the plant. 

Although the three incidents specified above are the only incidents that 
were specified in the Complaint as grounds for the temporary suspension of 
inspection services, when we reach the only issue now left in the case, viz., 
whether adequate assurances have been given, we are free to examine 
Respondent’s entire past conduct which has any bearing on whether the 
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assurances are likely to be fulfilled. This includes not only the fact that the 
first two assurances relating to the July 26 and December 13, 1991, incidents 
did not prevent a recurrence of the most serious incident shortly later, but 
also the State inspection experience as to Murray Meat. 

A Utah State Inspector, George R. Smith, while performing his official 
duties, was verbally assaulted by Richard Faddis in October of 1986. Richard 
Faddis said to Inspector Smith, "you dumb [expletive deleted], you don’t know 
your [expletive deleted] from a hole in the ground.... You're the only 
inspector that gives us any [expletive deleted] problems, and all you are is a 
[expletive deleted] trouble maker." (CX 27, sub-exhibit 8, p. 13.) 

James Beveridge, a Utah State Inspector, states that in November of 1986, 
he and a Utah Compliance Officer, Dale Yamnik, were entering the premises 
of Murray Meat when Richard Faddis told them not to come any further. 
Inspector Beveridge responded to Richard Faddis, "if you want us to leave just 
say so." Richard Faddis ordered Inspector Beveridge "to get out." The two 
inspectors "became worried and left the plant.". (CX 27, sub-exhibit 7.) 

On November 28, 1986, Richard Faddis was provided a "Notice of 
Withdrawal of Inspection" by the Utah Department of Agriculture. In the 
notice it was stated (CX 30, p. 2): 


Mr. [Richard] Faddis, the Department has worked with you and 
your father for several years. Over that period of time employees of 
the Department have been insulted and asked to leave. We have gone 
the extra mile to offer assistance in getting you acquainted with the law 
and encouraged you to get your facility under inspection. Even with all 
we have done, we continue to receive complaints that your firm is not 
following the rules. Upon investigation, the complaints have been 
shown to be valid. 


Utah State Inspection Services were withdrawn for a period of 16 days (Tr. 
293; CX 30). 

Inspector Chlarson and Dr. Nelson testified that other federal inspectors 
encountered not only sanitation problems at Murray Meat, but also 
"[iJntimidation and verbal abuses" (Tr. 86; see also Tr. 138-40). The federal 
inspectors that had encountered problems were Red Gibson and Merle Evans, 
both of whom were employed by the United States Department of Agriculture 
(Tr. 87, 138-39). Dr. Nelson testified that generally inspectors feel there are 
attempts at intimidation on a small level, but no other plant has engaged in 
attempts at intimidation to the degree of Murray Meat (Tr. 140). 
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Dr. Nelson, Area Supervisor, stated, "I believe we would have trouble if 
any one of the three Faddises were in the plant" (Tr. 129-30). He based this 
opinion on the evaluation of the events of July 26, 1991, December 13, 1991, 
and February 28, 1992, at Murray Meat (Tr. 135). He stated that on each of 
the first two occurrences, assurances were made that Murray Meat would 
comply with the rules and do their “best to get along," and "then we have 
repeats again and again; so it’s been actually three documented instances," and 
"many others" that are not documented (Tr. 135-36). 

The ALJ asked: "Are you saying that all three of the Faddises would have 
to be removed from the plant operation management to have a situation that 
would be safe to have plant inspectors come in?" (Tr. 137). 

Dr. Nelson answered (Tr. 137-38): 


I have not had any particular dealings with Rick Faddis. I have 
understood that there have been some comments made by him and 
some participation. I personally have not had any dealings with him. 
Richard has also been the go-between. When Richard talks to me, he 
is polite. He’s usually at the point where he wants a resolution. But 
that is not the case, to the best of my understanding, when he’s talking 
to the inspector. I see a very potential problem there and a definite 
concern for safety. 


Richard Van Blargan, Director, Evaluation and Enforcement Division, 
Compliance, Food Safety and Inspection Service, testified (Tr. 297): 


I believe their [Richard Faddis, Ray Kenneth Faddis, and Patrick 
Faddis (see Tr. 295-98)] presence there [Murray Meat] is going to just 
impact terribly on the inspection force. The agency cannot--and I’ve 
got to emphasize this--in my mind, the agency cannot allow something 
to happen to their personnel. We are afraid of the engagement of our 
inspection personnel in that plant right now. We believe if they remain 
in there, our inspectors are in danger even with the assurances that if 
it happens again, that there is no inspection anymore. 


After reviewing the allegations contained in the Complaint, the assurances 
provided by Respondent in their Answer to the Complaint, and the assurances 
presented at the hearing held on April 2-3, 1992, Mr. Van Blargan testified 
that adequate assurances had not been given that threats to forcibly assault, 
forcible assaults, forcible intimidation, and forcible interference would not 
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reoccur in the future (Tr. 304; see also Tr. 175). 

Based on the foregoing, it is my conclusion that Respondent has not 
carried its burden of proof that adequate assurances have been given to 
prevent a recurrence of the conduct which precipitated the temporary 
suspension of inspection service. Further, it is my conclusion that the 
administrative determination that the assurances are not acceptable is not 
arbitrary or capricious. Finally, it is my conclusion that even if Complainant 
has the burden of proof, a preponderance of the evidence supports the 
conclusion that Respondent’s assurances are not adequate to prevent a 
recurrence of the conduct involved in this proceeding. 


VI. Respondent’s Cross-Appeal as to Evidentiary Issues Is Without 
Merit. 


Respondent argues that many of Complainant’s exhibits should have been 
excluded on the grounds of relevancy, unnecessary cumulativeness, undue 
prejudice outweighing probative value, and hearsay. Respondent also objects 
to evidentiary rulings as to testimony. I have carefully examined the record 
and fully support the ALJ’s determination to admit the challenged evidence. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent has not presented effective steps and adequate assurances that 
the conduct leading to the temporary suspension of inspection service will not 
recur in the future as to impair the effective operation of the federal 
inspection program. 


In re) MURRAY MEAT. 
FMIA Docket No. 92-6, PPIA Docket No. 92-3. 
Order Remanding Case for Corrections to Transcript filed May 11, 1992. 


Darlene Bolinger & William Jensen, for Complainant. 
Dennis R. Johnson, Washington, D.C., for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


Complainant’s Corrections to Transcript and Appeal were both filed 
May 5, 1992. Respondent’s Opposition to Complainant’s Appeal and Cross- 
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Appeal was filed May 6, 1992. In view of the expedited nature of this 
proceeding, I issued the Decision and Order in this case on May 8, 1992, 
without waiting for a ruling by the ALJ on proposed corrections to the 
transcript, since I determined that the proposed corrections would not change 
my decision, whether or not they were made by the ALJ. However, in order 
to have any appropriate corrections made to the record for appeal purposes, 
the proceeding should be remanded to the ALJ for the purpose of making any 
appropriate corrections to the transcript. 


Order 


This proceeding is remanded to the ALJ for the purpose of making any 
appropriate corrections to the transcript. Complainant’s proposed corrections 
have been filed with the Hearing Clerk. Respondent may file proposed 
corrections by the close of business (4:00 p.m.) on May 12, 1992. Opposition 
to any proposed corrections may be filed by 1:00 p.m., May 14, 1992. The 
ALJ’s determination as to the appropriateness of proposed corrections will be 
administratively final, with no appeal to the Judicial Officer. This remand 
shall not affect the finality of the Decision and Order filed May 8, 1992, and 
shall not affect the time limits for appealing that decision. 
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HORSE PROTECTION ACT 


COURT DECISIONS 


RICHARD L. THORNTON and BILL CANTRELL, Petitioners v. UNITED 
STATES DEPARTMENT OF AGRICULTURE, Respondent. 

No. 82-7187. 

September 26, 1983. 


(Cite as 715 F.2d 1508) 


Soring - Knowledge of owner - Sanction on appeal. 


The U.S. Court of Appeals for the Eleventh Circuit affirmed the Department’s decision 
disqualifying respondent from industry participation for one year and assessing $2,000 in civil 
penalties for violating the Horse Protection Act by allowing the exhibition of a sore horse. The 
Court found that Congress intended knowledge to be the element that distinguishes criminal 
from civil liability under the Act. To be civilly liable under the Act, an owner need not know 
that the animal was exhibited while sore. However, the Court noted that it was inclined to agree 
that the Act does not impose absolute liability, where it is found that the soring was expressly 
contrary to the owner’s instructions. On appeal from or review of the initial decision the agency 
has full powers that it would have in making the initial decision. 


Robinson & Belser, David B. Byrne, Jr., John M. Bolton, III, Montgomery, AL, for Petitioners. 
Raymond W. Fullerton, Asst. Gen. Counsel, Aaron B. Kahn, Washington, D.C., for Respondent. 
Before Tjoflat, Vance and Clark, Circuit Judges. 


UNITED STATES COURT OF APPEALS, 
ELEVENTH CIRCUIT 


PETITION FOR REVIEW OF AN ORDER OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


Vance, Circuit Judge: 

Petitioners appeal the decision of the Judicial Officer affirming the 
decision of the Administrative Law Judge (ALJ) finding them in violation of 
the Horse Protection Act, as amended, 15 U.S.C. §§ 1821-1831. 

Senator’s Flower, a Tennessee walking horse, was shown by her trainer, 
Bill Cantrell, and her owner, Richard Thornton, at the 40th Annual Tennessee 
Walking Horse National Celebration Horse Show on August 27, 1978. Two 
United States Department of Agriculture (USDA) veterinarians, posted at the 
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show to monitor regulatory compliance, independently observed that Senator’s 
Flower showed signs or symptoms of "soring" within the meaning of section 
2(3) of the Act, 15 U.S.C. § 1821(3).' Soring essentially consists of injury to 
or sensitization of the horse’s legs to induce artificially the highly prized gait 
naturally achieved through proper breeding and training. 

Immediately following the show, Senator’s Flower’s forelegs were examined 
under thermovision, a diagnostic device that reads, calibrates, and records heat 
emissions symptomatic of irritation and inflammation. Two USDA veterinary 
medical officers, who independently read the thermograms, found the irregular 
patterns of heat emitted from the pastern areas of the forelegs to suggest the 
abnormal inflammation characteristic of soring. A third pair of USDA 
veterinarians physically examined Senator’s Flower independently and 
concluded that the horse’s painful responses were consistent with soring.’ 

The ALJ found that trainer Cantrell had shown or exhibited a sored horse 


1(3) The term “sore” when used to describe a horse means that- 

(A) an irritating or blistering agent has been applied, internally or externally, by 
a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a person on any limb of a 
horse, 

(C) any tack, nail, screw, or chemical agent has been injected by a person into or 
used by a person on any limb of a horse, or 

(D) any other substance or device has been used by a person on any limb of a 
horse or a person has engaged in a practice involving a horse, and, as a result of such 
application, infliction, injection, use, or practice, such horse suffers, or can reasonably be 
expected to suffer, physical pain or distress, inflammation, or lameness when walking, trotting, 
or otherwise moving, except that such term does not include such an application, infliction, 
injection, use, or practice in connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine in the State in which such 
treatment was given. 


*Petitioners suggest that the inflammation and sensitivity was caused by the fact that the 
horse was suffering from mild laminitis. The farrier testified that, as therapy for the laminitis, 
Senator’s Flower had been fitted with a specially built rim pad designed to eliminate any 
pressure on the sole. The presence of this rim pad changed the horse’s heel-toe ratio. The 
USDA measurement of the horse’s heel-toe ratio indicated that the length of her toe did not 
exceed the height of her heel by one inch or more when measured from the ground to the 
hairline. Under 9 C.F.R. § 11.1(t)(2) such a ratio constitutes soring if it is achieved by the use 
of pads on the front feet or other artificial devices or means. Petitioners contend that evidence 
of illegal heel-toe ratio was improperly admitted in that it constituted misconduct not charged 
in the complaint. We need not consider this contention, however, as the Judicial Officer 
expressly stated that he gave this evidence no weight. 
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in violation of 15 U.S.C. § 1824(2)(A), assessed him a civil penalty of 
$2,000.00, and disqualified him for one year. Owner Thornton was found to 
have violated 15 U.S.C. § 1824(2)(D), prohibiting a horse owner from 
"allowing" the showing or exhibiting of a sored horse, and was fined $2,000.00. 
On appeal, the Judicial Officer disqualified Thornton for one year and 
otherwise affirmed the ALJ’s opinion in all respects. 

I. SUBSTANTIAL EVIDENCE 

Respondents claim that the finding by the ALJ that the horse was sored 
is unsupported by substantial evidence. In particular, they assert that the 
horse was not properly "climatized" prior to examination (a precondition to 
the reliability of the thermovision test) and that the veterinarians conducting 
the physical examination did not rule out the possibility that Senator’s 
Flower’s sensitivity was due to laminitis. 

Our role as a reviewing court is limited. We must affirm the findings of 
the Secretary of Agriculture if they are supported by substantial evidence. 15 
U.S.C. § 1825(b)(2); see also Fleming v. USDA, 713 F.2d 179, 188 (6th Cir. 
1983). Substantial evidence is: 


something less than the weight of the evidence, and the possibility of 
drawing two inconsistent conclusions from the evidence does not 


prevent an administrative agency’s finding from being supported by 
substantial evidence. 


Consolo v. Federal Maritime Commission, 383 U.S. 607, 620, 86 S.Ct. 1018, 
1026, 16 L.Ed.2d 131 (1966). If the ultimate findings and conclusions could 
reasonably have been drawn from the primary evidentiary facts we, as a 
reviewing court, may not "displace the . . . [Secretary's] choice between two 
fairly conflicting views, even though the court would justifiably have made a 
different choice had the matter been before it de novo." Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 488, 71 S.Ct. 456, 465, 95 L.Ed. 456 (1951). 

In this case, the finding that Senator’s Flower was "sored" is supported by 
the substantial evidence that six veterinarians, acting independently of one 
another, found her to be so: two by observing her gait in the ring, two by 
examining the thermogram, and two upon physical examination. In addition, 
both the methodology and the criteria used in the several tests conducted by 
the USDA through these six veterinarians are clear and uniform. Fleming v. 
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USDA, 713 F.2d at 186. 


II. INTENT REQUIREMENT 

Respondent Thornton contends that the term "allowing" in 15 U.S.C. § 
1824(2)(D) requires a showing that the owner knew the horse was sore at the 
time it was shown. Our reading of the Horse Protection Act as a whole and 
its legislative history compels us to reach a contrary conclusion. 

The Horse Protection Act was adopted to further two public purposes: the 
altruistic one of protecting the animals from an unnecessary and cruel practice 
and the economic one of eliminating unfair competition from sored pseudo- 
champions that could fatally damage the Tennessee walking horse industry. 
Horse Protection Act Amendments of 1976, H.R.Rep. No. 1174, 94th Cong., 
2d Sess. 4, reprinted in 1976 U.S.Code Cong. & Ad.News 1696, 1699. The Act 
was intended to "make it impossible for persons to show sored horses." Horse 
Protection Act of 1970, H.R.Rep. No. 1597, 91st Cong., 2d Sess., reprinted in 
1970 U.S.Code Cong. & Ad.News 4870, 4872. Weaknesses in the statutory 
scheme, however, left the Act ineffective. "[T]he intended effect of the law 
was vitiated by a combination of factors, including statutory limitations on 


*Section 1825(d)(5) of the Act provides: 


In any civil or criminal action to enforce this chapter or any regulation under 
this chapter a horse shall be presumed to be a horse which is sore if it 
manifests abnormal sensitivity or inflammation in both of its forelimbs or 
both of its hindlimbs. 


Relying on Landrum v. Block, 40 Agric. Dec. 922 (M.D. Tenn. 1981), respondents 
contend that the provision is constitutional only if interpreted as a "burden of going forward" 
in conformity with Fed.R.Evid. 301; that, in fact, it creates a virtually irrebuttable presumption 
because of the de minimis weight accorded to preshow examinations and outside experts; and 
that, especially in light of the severe quasi-criminal sanctions imposed, the provision raises 
serious fifth amendment due process concerns. 

Without diminishing the importance of these issues in the abstract, we conclude that 
they have no bearing on this case. The opinion of the ALJ, adopted and restated verbatim by 
the Judicial Officer, expressly indicated that the statutory presumption was applied "in 
accordance with Rule 301 Federal Rules of Evidence." "[O]ne cannot attack application of a 
regulation on [the] ground that it is unconstitutional as applied to others." Fleming v. USDA, 
713 F.2d 179, 188 (6th Cir. 1983). Further, the ALJ found that there was "clear and persuasive 
evidence .. . of soring in violation of the Act." As there was a sufficient factual finding of soring 
to find a violation even in the absence of the statutory presumption, any impermissible reliance 
on it cannot be deemed prejudicial. 
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enforcement authority, lax enforcement methods, and limited resources 
available to the [USDA] to carry out the law." H.R.Rep. No. 1174, supra, at 
5, reprinted in 1976 U.S.Code Cong. & Ad.News at 1699. 

In 1976 the Act was significantly amended to increase its efficacy. On one 
front, the statutory elements of both the civil and criminal offenses were 
modified to create stricter standards of liability, with three changes relating to 
the intent requirement. First, the definition of "sore" was changed to 
eliminate the requirement that soring be done with the specific intent or 
purpose of affecting a hore’s gait. Id. at 2, reprinted in 1976 U.S.Code Cong. 
& Ad. News at 1696; see 15 U.S.C. § 1821(3). Second, a statutory 
presumption was created that a horse demonstrating unusual sensitivity or 
inflammation in both forelimbs or hindlimbs has been sored. Jd. § 1825(d)(5). 
By thus changing the focus of the factual inquiry from the purpose of soring 
to the presence of soring, these modifications strongly indicate that Congress 
intended to avoid a knowledge requirement. Third, the standard of mental 
culpability for criminal violation was reduced from "willful" to "knowing." 
H.R.Rep. No. 1174, supra, at 2, reprinted in U.S.Code Cong. & Ad.News at 
1697; see 15 U.S.C. § 1825(a)(1). Apart from the requirement of knowledge, 
the elements of the criminal offense are identical to those of the civil offense. 
Both criminal and civil offenses are defined as commission of the acts 
enumerated in section 1824 of the Act,‘ but criminal liability requires knowing 
commission while civil liability requires mere commission. Compare id. § 
1825(a)(1) with id. § 1825(b)(1). While the common sense meaning of 
"allowing" and the other verbs employed in section 1824 may be ambiguous 
with respect to intent, any ambiguity is clarified in sections 1825(a)(1) and 
1825(b)(1). We interpret these provisions to mean that Congress intended 
"knowledge" to be the element distinguishing criminal from civil liability. 
Since the legislative history demonstrates that Congress gave careful scrutiny 


‘The prohibited forms of conduct relevant to this appeal are: 


The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, . . . and (D) allowing any 
activity described in clause (A) [or] (B), . . . respecting a horse 
which is sore by the owner of such horse. 


15 U.S.C. § 1824(2). 
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to the intent provisions of the Act during its revision, we conclude that the 
omission of an express knowledge requirement from the civil offense was 
deliberate and that if Congress had intended to make knowledge an element 
of the civil offense as well it would have state so explicitly. 

Our resolution of this issue is bolstered by other aspects of the 1976 
revision, which indicate that Congress intended to soften the intent 
requirements not only to deter violations but also to facilitate enforcement. 
The legislative history reveals that USDA regulation was seriously hindered 
by the agency’s lack of financial resources. Congress therefore increased the 
USDA authorization from $100,000 to $500,000 to provide funds for 
thermovision equipment and enforcement personnel. H.R.Rep. No. 1174, 
supra, at 4, 5-6, reprinted in U.S.Code Cong. & Ad.News at 1698, 1699-1700. 
As the facts of this case demonstrate, the USDA has used its budget to 
develop a sophisticated, efficient, and objective system for policing compliance 
with the Act on-site at horse shows. The statutory presumption and the 
loosened intent requirements apparently were intended to be compatible with 
the available clinical methods of soring diagnosis. Together with the increased 
budget authorization they form a package to make effective enforcement 
possible by policing horse shows. Were we now to read a knowledge 
requirement into the civil penalty provisions of the Act, we would reintroduce 


the difficulties of enforcement that the 1976 amendments specifically sought 
to correct.* 


‘We are aware of the recent eighth circuit opinion in Burton v. USDA, 683 F.2d 280 (8th 
Cir.1982). The Burton court stated: 


Absent clear, expressed intent by Congress to hold owners of horses 
strictly liable for violation of the Horse Protection Act, 15 U.S.C. § 
11824(2)(D), we hold that the owner cannot be held to have "allowed" a 
"sore" horse to be shown when the following three facts are shown to exist: 
(1) there is a finding that the owner had no knowledge that the horse was in 
a "sore" condition, (2) there is a finding that a Designated Qualified Person 
examined and approved the horse before entering the ring, and (3) there was 
uncontradicted testimony that the owner had directed the trainer not to show 
a "sore" horse. 


Id. at 283. We are inclined to agree with Burton that the Horse Protection Act does 
not impose absolute liability even when there is credited testimony that the alleged horse soring 
was expressly contrary to the instructions of the horse owner. In this case, however, in addition 
to denying that the horse was sored, Thornton contends only that he did not positively direct the 


(continued...) 
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Ill. PENALTY ENHANCEMENT 

Relying upon the rationale of North Carolina v. Pearce, 395 U.S. 711, 724, 
89 S.Ct. 2072, 2080, 23 L.Ed.2d 656 (1969) ("the imposition of a penalty upon 
the defendant for having successfully pursued a statutory right of appeal . . . 
would be . . . a violation of due process of law"), respondent Thornton 
maintains that the Judicial Officer’s enhancement of his penalty to include a 
one year disqualification violates his fifth amendment right to due process. 
He reasons that the severe sanction of disqualification is punitive rather than 
remedial and, because it could not have been imposed upon him had he not 
exercised his right of appeal, that the disqualification is actually a punishment 
for having appealed. 

We are not persuaded by respondent’s argument. To the extent that the 
disqualification is punitive, it is punishment for the offense of soring and not 
for the appeal. Under section 8(a) of the Administrative Procedure Act, 5 
USS.C. § 557(b), "On appeal from or review of the initial decision, the agency 
has all the powers which it would have in making the initial decision." As the 
ninth circuit recognized in Container Freight Transport Co. v. ICC, 651 F.2d 
668, 670 (9th Cir. 1981), the review provision of the Administrative Procedure 
Act authorizes the agency "to decide all issues de novo." The review is 
actually a species of retrial. The Supreme Court recognized in North Carolina 
v. Pearce, 395 U.S. at 723, 89 S.Ct. at 2079 that a judge "is not constitutionally 
precluded . . . from imposing-a new sentence, whether greater or less than the 
original sentence" upon such a retrial. The only constitutional limitation upon 
this right is that any penalty already suffered prior to retrial must be "credited" 
towards the subsequent sentence so that the actual penalty imposed does not 
exceed the maximum limits for a single commission of the offense. Jd. at 718, 
89 S.Ct. at 2077. No such constitutional violation was committed in this case. 
The disqualification provision is supplementary to, not an alternative for, the 
imposition of a fine. 15 U.S.C. § 1825(c). It was lawfully imposed by the 
Judicial Officer. 

AFFIRMED. 


‘(...continued) 
trainer to sore the horse. We find this factual difference to be legally significant and the absence 
of a positive direction to sore to be insufficient to escape civil liability under the Act. 
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UNITED STATES COURT OF APPEALS, 
NINTH CIRCUIT 
APPEAL FROM AN ORDER OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


Boochever, Circuit Judge. 

This appeal arises under the Horse Protection Act (the Act), 15 U.S.C. §§ 
1821-31 (1976). Mr. and Mrs. Stamper (the Stampers) were the owners, and 
Ross Fox (Fox) was the trainer, of Red Bluffs Playboy (Playboy), a Tennessee 
Walking Horse. At a horse show on September 22, 1979, inspectors of the 
United States Department of Agriculture (the Department) found Playboy to 
be "sore" within the meaning of the Act. The Stampers and Fox appeal from 
the Department Judicial Officer’s reversal of the ALJ’s dismissal of the 
subsequent charges. The Judicial Officer found all three respondents in 
violation of the Act, and imposed fines and suspensions. 

We find that substantial evidence in the record supports the Judicial 
Officer’s reversal, and that the imposed penalties were not an abuse of 
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discretion. We further hold that the Department need not establish intent in 
order to find a violation of the Act. It is unnecessary to decide whether an 
owner, without knowledge of soreness, may be liable when the horse is 
exhibited contrary to orders, because the Stampers have failed to show that 
they ordered Fox not to exhibit Playboy if the horse were sore. 


BACKGROUND 


Tennessee Walking Horses have a high-stepping gait or "walk," achieved 
through selective breeding and training with equipment called "action devices." 
Unfortunately, the "walk" also can be created artificially in less talented horses 
by making the horse’s forelimbs sore. The resulting pain causes the horse 
quickly to lift his feet when he walks, producing the desired gait. The sores 
can be produced by use of nails, tacks, injections, blistering agents or misuse 
of action devices. These practices are cruel to the animal and threaten the 
Walking Horse industry and the breed itself, because winning horses are 
highly valued as studs. 

To end this cruelty and to protect the breed’s natural ability to "walk" in 
its distinctive fashion, Congress enacted the 1970 Horse Protection Act, which 
imposes penalties for showing or exhibiting sore horses. See H.R.Rep. No. 
91-1597, 91st Cong., 2d Sess. (1970), reprinted in 1970 U.S.Code Cong. & 
Admin.News 4870, 4871-72. In 1976, continuing reports of horse-soring 
prompted Congress to amend the Act to expand the Department’s 
enforcement authority. See H.R.Rep. No. 94-1174, 94th Cong., 2d Sess. (1974) 
at 4-5, 6 reprinted in 1976 U.S.Code Cong. & Admin.News 1696, 1699, 1701. 
Most relevant here, Congress revised the definition of "sore" to eliminate 
requirements that the soring be done with the intent to affect the horse’s gait, 
H.R.Rep No. 94-1174 at 2, reprinted in 1976 U.S.Code Cong. & Admin.News 
1696, and it added a statutory presumption that a horse is sore if it manifests 
abnormal sensitivity or inflammation in both of its forelimbs or hindlimbs. Jd. 
See 15 U.S.C. §§ 1821(3), 1825(d)(5) (1976). 


FACTS 


On September 22, 1979, Playboy was shown at a Tennessee Walking Horse 
show (the show) in Sacramento, California. Twenty to thirty minutes prior to 
his exhibition, Playboy was examined and passed by William Hartmann 
(Hartmann), a nonveterinarian Designated Qualified Person (DQP) assigned 
to inspect horses for violations of the Act. After the examination, trainer Fox 
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warmed up Playboy for a disputed time period of from ten to thirty minutes.’ 

After the show, Departmental inspectors selected Playboy for a second 
examination because he appeared in distress. Playboy was examined by Dr. 
Fenno, a Departmental veterinarian, who observed extensive loss of hair, 
callus formation, and raw abrasions in the pastern area of both of Playboy’s 
forelimbs. Dr. Fenno palpated both front pasterns, using a dabbing motion 
with about as much pressure as used to feel a person’s pulse, and found both 
forelimbs abnormally sensitive. Dr. Fenno concluded that Playboy was sore, 
in violation of the Act. 

Subsequently, Dr. Derlicke, a Departmental trainee, examined Playboy in 
the same manner, and obtained the same reaction. Dr. Gay, the veterinarian 
in charge, next examined Playboy and noted seepage of blood-tinged serum 
from the posterior and anterior aspects of the pasterns, and a bilateral 
condition that suggested misuse of action devices. Dr. Fenno then reexamined 
Playboy with essentially the same results as earlier, except that he found 
greater sensitivity in the pasterns, and more oozing serum. 

John Gunn, Playboy’s co-trainer, next examined the horse. According to 
Fox’s testimony, Playboy showed no reaction to Gunn’s examination. Gunn 
himself did not testify at the hearing. 

The final examination was by Hartmann, the DOP. In response to 
Hartmann’s palpation of the first pastern, Playboy violently jerked back, 
hitting the stall wall. Hartmann also observed the abrasions, and concluded 
that the injuries were caused by overuse of action devices. 

A hearing was held on June 2-3, 1981. The Department’s ALJ concluded 
in her initial opinion that Playboy’s abrasions and reactions were caused by 
factors not prohibited by the Act. Nevertheless, she found the respondents in 
violation on the theory that the statutory presumption of soreness” was 
irrebuttable. The ALJ fined each respondent $100. The Department’s 


*Mr. Stamper was present when Fox and a co-trainer put action devices on Playboy prior 
to Hartmann’s examination. He accompanied Fox and Playboy to the pre-show examination and 
remained in the warmup area while Fox exercised Playboy. On at least one occasion during the 
warmup, Fox brought Playboy to a stop beside Mr. Stamper. 


715 U.S.C. § 1825(d)(5) provides: 
(S) In any civil or criminal action to enforce this chapter . . . a horse shall be 


presumed to be a horse which is sore if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs. 
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Judicial Officer, however, subsequently remanded, on grounds that the 
statutory presumption was rebuttable. On remand, the ALJ held that the 
presumption of soreness was rebutted, and that Playboy was not "sore" within 
the meaning of the Act. The ALJ held Playboy’s reactions may have been 
caused by the number and manner of examinations by Departmental 
inspectors, sand and grit from the arena rubbing on the pasterns, Playboy’s 
striking himself, the presence of a tail brace, or stretching of the leather bands 
holding the action devices in place. 

The Judicial Officer reversed. He held Playboy’s injuries stemmed from 
the use of action devices at the show, coupled with a preexisting callus buildup 
on the pasterns. The Judicial Officer further held that the owner and 
exhibitor are "absolute guarantors" of the horse’s condition, so that even if 
other factors exacerbated the injuries, the respondents should have considered 
those factors before using action devices. Finally, the Judicial Officer held 
that the owner need not know of the sores to be held liable under the Act. 
He imposed fines of $2,000 on the Stampers and $750 on Fox, and suspended 
all three from showing horses for one year. 

Fox and the Stampers contend the Judicial Officer’s inferences are 
unsupported by substantial evidence on the record, his holdings with regard 
to intent or knowledge are erroneous as a matter of law, and the Judicial 


Officer abused his discretion by imposing a greater penalty than the ALJ 
originally imposed. 


I. Standard of Review. 


The statute provides that decisions of the Secretary shall be set aside if 
unsupported by "substantial evidence." 15 U.S.C. § 1825(b)(2) (1976). 
Substantial evidence is "such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion." Richardson v. Perales, 402 U.S. 
389, 401, 91 S.Ct. 1420, 1427, 28 L.Ed.2d 842 (1971), quoting Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229, 59 S.Ct. 206, 217, 83 L.Ed. 126 (1938); 
City of Oakland v. Donovan, 703 F.2d 1104, 1106 (9th Cir. 1983). Where an 
administrative agency disagrees with the conclusions of its ALJ, the standard 
does not change; the ALJ’s findings are simply part of the record to be 
weighed against other evidence supporting the agency. Saavedra v. Donovan, 
700 F.2d 496, 498 (9th Cir. 1983); NLRB v. Brooks Cameras, Inc., 691 F.2d 
912, 915 (9th Cir. 1982). The weight we accord the ALJ’s findings, however, 
is greatest where credibility based on witness demeanor is at issue. Brooks 
Cameras, 691 F.2d at 915; Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074, 
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1078-79 (9th Cir. 1977). As to derivative inferences, our deference is to the 


agency, not to the ALJ. Brooks Cameras, 691 F.2d at 915; Penasquitos Village, 
565 F.2d at 1079. 


II. The Finding of Soreness. 


The only important testimonial conflict involved the time and manner of 
Playboy’s warmup by Fox. Fox testified he rode the horse from five to ten 
minutes prior to the show. Dr. Gay testified that he observed the horse being 
ridden thirty minutes before the show, although the horse was not ridden all 
the times he saw it. The ALJ credited Fox’s version. 

Stamper’s counsel later asked Dr. Fenno whether, based on a hypothetical 
warmup similar to that described by Fox, Playboy would have been sore within 
the meaning of the Act when he entered the ring. Dr. Fenno stated he 
doubted it, unless other factors intervened such as the horse’s kicking himself. 
Similarly, Hartmann testified that, based on a warmup as described by Fox, 
it was highly unlikely that Playboy was unsound when he entered the arena, 
but that sand or grit from the arena might have increased the friction from 
the action devices Playboy wore, or that some unknown factor could have 
caused the injuries. Based on these hypothetical answers, and Fox’s version 
of the warmup credited by the ALJ, the Stampers and Fox argue that no 
evidence shows Playboy was sore when he entered the ring, or that his injuries 
were caused by use of the action devices. 

The Stampers and Fox admitted in their Trial Brief that Playboy exhibited 
pain in both forelimbs when examined by the veterinarians, thereby raising the 
statutory presumption of soreness. 15 U.S.C. § 1825(d)(5) (1976). The 
presumption was reinforced by the veterinarians’ examination results and the 
supporting photographs. Nor did the Stampers or Fox offer evidence 
rebutting Playboy’s abnormal sensitivity. 

We find substantial evidence on the record supports the Judicial Officer’s 
conclusions that Playboy was sore within the meaning of the Act, and that the 
examinations by the vetcrinarians played no significant part in Playboy’s 
reactions.’ In so holding, we find it unnecessary to resolve the credibility 


*The Stampers and Fox object to the Judicial Officer’s supposed consideration of 
evidence not on the record, regarding sound horses’ ability to undergo palpation without pain, 
the absence of any other case alleging the examiners caused the injuries, and the possibility of 
masking sores in pre-show examinations by use of short-term anesthetics. The Judicial Officer 

(continued...) 
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issue of how long Fox exercised Playboy prior to the show. The testimony of 
the Department’s inspectors established that Playboy exhibited abnormal 
sensitivity in both forelimbs and visible abrasions oozing serum. This was 
sufficient to raise the statutory presumption of soreness. 15 U.S.C. § 
1825(d)(5) (1976). Even if we accept Fox’s version of the pre-show warmup, 
his testimony does not rebut the inspectors’ findings. 

Relying on the veterinarians’ testimony, and the fact that no other horse 
was affected by arena conditions, the Judicial Officer concluded sand or grit 
from the arena was not a major cause of Playboy’s injuries. Nor could the 
type of abrasions Playboy exhibited have been caused by the horse’s striking 
himself, according to testimony by Dr. Fenno and Mr. Hartmann. Dr. Fenno 
also testified that he examined Playboy’s chains and found them properly 
placed, negating this as a possible cause. Finally, the Judicial Officer rejected 
the tail brace as a possible cause, relying on Hartmann’s direct denial of such 
a possibility. We find substantial evidence supports each of these conclusions. 

Drs. Gay and Fenno and Mr. Hartmann testified that excessive use of 
action devices prior to the show had caused an extensive buildup of callus on 
both of Playboy’s front pasterns, more severe than on other horses of similar 
age. All three further testified that Playboy was sore because of excessive use 
of action devices. From this, the Judicial Officer inferred that the use of 
action devices on the preexisting callus buildup caused Playboy’s injuries.‘ 

No other explanation of the injuries seems consistent with the 
veterinarians’ observations. Fox and Stamper testified that one examining 
doctor improperly used excessive pressure in palpating Playboy. The only 
additional contrary testimony was hypothetical, based on Fox’s description of 
the warmup. The Judicial Officer properly accorded these contentions and 
hypothetical answers lesser weight than the inspectors’ testimony, which was 
based on direct examination of Playboy by three veterinarians and DOP. We 


4(...continued) 
denied that any of these facts were considered as evidence for findings here, they merely served 
as one of the reasons for drawing his inferences. In any event, there is substantial evidence to 
support the inferences apart from the disputed facts. 


“The Stampers and Fox characterize this inference as an "expert opinion" by the Judicial 
Officer, and they contend he was not qualified to render an expert opinion as to the cause of 
the injuries. The Judicial Officer’s opinion, however, makes clear that this finding is an inference 
of fact from the testimony of the veterinarians and other evidence on the record. 
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find substantial evidence supports the Judicial Officer’s conclusions. 
III. Intent. 


The Judicial Officer found that neither the Stampers nor Fox intended to 
sore Playboy. The Department, however, consistently has interpreted the Act 
as making owners and exhibitors “absolute guarantors" of the horse’s 
condition, without regard to their knowledge or intent. See In re Thornton, 41 
Agric. Dec. 870, 887-88 (1982), affirmed, 715 F.2d 1508 (11th Cir. 1983); In re 
Rowland, 40 Agric. Dec. 1934, 1943 (1981), affirmed sub nom. Fleming v. 
United States Department of Agriculture, 713 F.2d 179 (6th Cir. 1983). See 
also, 9 C.F.R. § 11.2(a) (1983) (prohibiting use of any chain or other device 
if it causes a horse to be sored). The Department contends that an exhibitor 
must not use devices that injure the horse, regardless of whether the exhibitor 
intended the injury. If the horse, like Playboy, is unusually sensitive because 
of its extensive calluses, the owner or exhibitor must take this into account 
when deciding whether to use action devices at a show. 

The construction of this Act is a matter of first impression before the 
Ninth Circuit. Two other circuits construe the Act as not requiring intent. 
Thorton vy. United States Department of Agriculture, 715 F.2d 1508, at 1512 


(11th Cir. 1983); Fleming v. United States Department of Agriculture, 713 F.2d 
179, 186 n. 10 (6th Cir. 1983). In addition, the Eighth Circuit apparently does 
not require intent, although it does require knowledge under some 
circumstances. See Burton v. United States Department of Agriculture, 683 F.2d 
280, 283 (8th Cir. 1982). 

In 1976, Congress amended the Horse Protection Act in order to facilitate 
enforcement. One change was the deletion of the requirement that the sore 


*The Stampers and Fox argue that their use of action devices on Playboy was legal, and 
therefore cannot be a basis for liability under the Act. In accordance with section 1828 of the 
Act, the Secretary has issued regulations for use of action devices at horse shows. 9 C.F.R. § 
11.2(b) (1983). The devices used on Playboy were of types permitted by those regulations. 
Nevertheless, the regulations also prohibit the use of even those otherwise legal devices if they 
cause a horse to be sore. 9 C.F.R. § 11.2(a) (1983). We find this prohibition to be in accord 
with 15 U.S.C. § 1821(3)(D), which defines "sore" as physical pain, distress, inflammation or 
lameness caused by "any other substance or device." The respondents’ argument that Playboy’s 
action devices were legal despite their soring of Playboy is without merit. 
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be inflicted "for the purpose of affecting [the horse’s] gait."° The House 
Report stated that the new statutory language was intended to eliminate any 
requirement that the horse be sored with the intent to affect the horse’s gait. 
See H.R.Rep. No. 94-1174, 94th Cong., 2d Sess. at 2 (1976), reprinted in 1976 
U.S.Code Cong. & Admin.News 1696. Consistent with the congressional 
purpose, section 1824 prohibits the showing of a sore horse or allowing a sore 
horse to be shown; it contains no express element of intent. 15 U.S.C. § 
1824(2) (1976). Further, the 1976 substitution of “sore" for "sored" implies 
that the offense focuses on the condition of the horse, not on the actions of 
the owner or exhibitor. 

We accord great deference to the construction of a statute by the agency 
charged with its administration. Ford Motor Credit Co. v. Milhollin, 444 US. 
555, 566, 100 S.Ct. 790, 797, 63 L.Ed.2d 22 (1980); Horizon Mutual Savings 
Bank v. Federal Savings & Loan Ins. Corp., 674 F.2d 1312, 1316 (9th Cir. 
1982). Here, the Department’s regulations and interpretations are in line with 
the thrust of the 1976 amendments. We therefore hold that a person need not 
intend to sore a horse in order to violate the Act. 


IV. Knowledge. 


Section 1824 prohibits: 


*15 U.S.C. § 1821 currently provides in relevant part: 


(3) The term "sore" when used to describe a horse means that-. . . 
(D) any other substance or device has been used by a person on any limb of a 
horse or a person has engaged in a practice involving a horse, and, as a result of 
such . . . use or practice, such horse suffers . . . physical pain or distress, 
inflammation, or lameness when walking, trotting, or otherwise moving. . . 
(emphasis added). In 1976, the current definition of "sore" replaced an earlier 
statutory definition of "sored." The older statute provided: 


(a) A horse shall be considered sored if, for the purpose of affecting its 
gait- 


(4) any other cruel or inhumane device has been used. . . 


Pub.L. No. 91-540, § 2(a), 84 Stat. 1404 (1970), reprinted in 1970 U.S.Code Cong. & Admin. News 
1638 (emphasis added). 
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(2) The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore .. . and (D) allowing any 
activity described in clause (A) . . . respecting a horse which 
is sore by the owner of such horse. 
15 U.S.C. §§ 1824(2)(A) and (D) (1976) (emphasis added). The Stampers, 
Playboy’s owners, argue that they can "allow" a sore horse to be shown only 
if they know the horse is sore. 

The Eighth Circuit recently set forth a three-part test for determination of 
this requirement. That court held that an owner does not “allow' a sore horse 
to be shown where (1) the owner had no knowledge the horse was sore, (2) 
a DOP had examined and approved the horse before the show, and (3) the 
owner had directed the trainer not to show a sore horse. Burton v. United 
States Department of Agriculture, 683 F.2d 280, 283 (8th Cir. 1982). 

The Department argues that Burton focuses on erroneous factors: 
Knowledge is difficult to prove or infer, and all horses shown while sore have 
passed a pre-show examination by a DOP. Further, the Department contends, 
trainers will not testify against the owners of horses, because such testimony 
would not negate the trainers’ own violations of the Act and would limit the 
trainers’ future employment. 

The Department consistently has held knowledge of the sores is not 
required for owner liability. See, e.g, In re Crowder, 40 Agric. Dec. 33, 41 
(1981); In re Purvis, 38 Agric. Dec. 1271, 1278-79 (1979) (1974 violation); In 
re Whaley, 35 Agric. Dec. 1519, 1526 n. 16, 1527 (1976) (1972 violation). Also 
of significance, Congress left out an express knowledge requirement in 15 
U.S.C. § 1825(b)(1), but expressly included the requirement in other portions 
of the Act. See, e.g. 15 U.S.C. §§ 1824(1), (5), (6), 1825(a)(1), (a)(2)(A), 
(a)(2)(B), and (c) (1976). The legislative history of the Act, however, does 
not clarify whether the omission of a knowledge requirement from section 
1825(b)(1) was intentional. See generally H.R.Rep. No. 91-1597, 91st Cong, 
2d Sess. (1970), reprinted in 1970 U.S.Code Cong. & Admin.News 4870; 
H.R.Rep. No. 94-1174, 94th Cong., 2d Sess. (1976), reprinted in 1976 U.S.Code 
Cong. & Admin.News 1696. 

We find it unnecessary in this case to resolve whether Burton correctly 
construed the Act, because the Stampers have failed to satisfy the third factor 
of the Burton test. We have not found, and the parties have not cited, any 
testimony indicating that the Stampers expressly ordered Fox not to show 
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Playboy if he were sore.’ At most, the testimony indicates that the Stampers 
did not affirmatively order Fox to show Playboy with knowledge that he was 
sore. We agree with the Eleventh Circuit that this factual difference from 
Burton is legally significant. See Thornton, at 1512 n. 5. There is no question 
that the Stampers permitted Playboy to be shown. Under these 
circumstances, the absence of the Stampers’ knowledge of the horse’s soreness 
is insufficient to negate the Stampers’ civil liability under the Act. Even under 
the Burton test the Stampers may be held liable. We need not decide whether 
a more stringent test is applicable. 


V. Severity of the Penalty. 


The Department imposed a fine of $2,000 on the Stampers and $750 on 
Fox, and suspended all three from Tennessee Walking Horse competitions for 
one year. The Stampers and Fox argue that the fines and suspensions 
constitute an abuse of the Judicial Officer’s discretion. They urge 
reinstatement of the $100 fines originally imposed by the ALJ. 

The scope of our review in this area is limited. "Only if the remedy chosen 
is unwarranted in law or is without justification in fact should a court attempt 
to intervene in the matter." Nees v. Securities & Exchange Commission, 414 
F.2d 211, 217 (9th Cir. 1969), quoting American Power & Light Co. v. Securities 
& Exchange Commission, 329 U.S. 90, 112-13, 67 S.Ct. 133, 146, 91 L.Ed. 103 
(1946). 

The sanctions imposed here are within the range authorized by the statute. 
15 U.S.C. §§ 1825(b)(1) and (c) (1976). The suspensions are for the 
minimum time period authorized, and the fines are less than maximum 
possible. 

Fox and the Stampers point out they had neither intent to injure nor 
knowledge of Playboy’s injuries. The Department, however, argues it 
uniformly imposes severe penalties, especially suspensions, in order to offset 
the great profits owners of sore horses may make. A suspension prohibits the 
showing or exhibiting of horses, but not owning or training them. The Judicial 


"The ALJ, generally citing Fox’s testimony, found only that the Stampers had not 
instructed Fox to show a sore horse. Fox’s testimony, however, does not reveal what 
instructions, if any, he received from the Stampers. On appeal, the Judicial Officer, citing no 
testimony, held that the Stampers had instructed their trainers not to sore their horses or show 
a sore horse. We find no support in the record for the Judicial Officer’s conclusion. Neither 
Mr. Stamper nor Fox testified that the Stampers gave their trainers such instructions. 
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Officer, as required by the Act, considered the severity of Playboy’s injuries, 
and the ability of each respondent to pay, in assessing the penalties. See 15 
US.C. § 1825(b)(1) (1976). We find the penalties he imposed were not an 
abuse of discretion. 


CONCLUSION 


The findings and penalties of the Department’s Judicial Officer are 
affirmed. 
AFFIRMED. 


JACKIE McCONNELL, et al., CHESTER GILLESPIE, SID MADDUX, E. 
B. TANNER, and ROBERT G. TERRELL, KEN SHRUM, Petitioners v. 
UNITED STATES DEPARTMENT OF AGRICULTURE, Respondent. 
Nos. 85-3259/85-3267 & 85-3276. 

Filed December 5, 1985. 


Consent Order - Joint owners - Civil penalties - Disqualification from industry participation. 


On appeal by six of the seven respondents in Jn re: McConnell, 44 Agric. Dec. 712 (1985), the 
U.S.Court of Appeals for the Sixth Circuit vacated the Departmental decision, as to the 
appellants, and entered a Consent Order to settle the controversy which had been the subject 
matter of the original order. The trainer of the horse involved agreed to the same sanctions 
imposed by the Departmental decision, a civil penalty and disqualification from industry 
participation. The remaining appellants, five of the horse’s six co-owners, agreed to a year’s 
disqualification from industry participation, as had been ordered in the Departmental decision, 
and paid civil penalties proportionate to their percentage of ownership. 


John M. Bolton, III, for Petitioners. 
Thomas D. Edmondson, Office of the General Counsel, Department of Agriculture. 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


ORDER 


Upon consideration of the joint motion of the parties herein to voluntarily 
dismiss the above-entitled appeals, 

IT IS ORDERED that the motion be, and it hereby is, granted and the 
petitions for review are dismissed. The parties shall bear their own costs. 
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IT IS FURTHER ORDERED that the decision of the Secretary of 
Agriculture below, In re Jackie McConnell, et al., HPA Docket No. 174 
(March 8, 1985), is vacated with respect to Jackie McConnell, Chester 
Gillespie, E. B. Tanner, Sid Maddux, Ken Shrum and Robert G. Terrell. 


JACKIE McCONNELL, et al., CHESTER GILLESPIE, SID MADDUX, E. 
B. TANNER, and ROBERT G. TERRELL, KEN SHRUM, Petitioners v. 
UNITED STATES DEPARTMENT OF AGRICULTURE, Respondent. 
Nos. 85-3259/85-3267 & 85-3276. 


John M. Bolton, III, for Petitioners. 
Thomas D. Edmondson, Office of the General Counsel, Department of Agriculture. 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


Petitioners Jackie McConnell, Chester Gillespie, Sid Maddux, Ken Shrum, 
E. B. Tanner, and Robert G. Terrell, and respondent United States 
Department of Agriculture, in order to settle the controversy that is the 
subject matter of this appeal and of the order below (In re Jack McConnell, 
et al., HPA Docket No. 174 (March 8, 1985)), hereby agree to the following: 

1. This Court has jurisdiction over the parties and subject matter. 

2. Petitioners neither admit nor deny having violated the Horse 
Protection Act, as amended, 15 U.S.C. § 1821, et seq. 

3. Petitioner Jackie McConnell shall be disqualified from showing or 
exhibiting any horse and from judging or managing any horse show, exhibition, 
or auction from September 9, 1985, through March 8, 1986, and shall pay a 
civil penalty of $750. 

4. Petitioners Chester Gillespie, E. B. Tanner, Sid Maddux, Ken Shrum, 
and Robert G. Terrell shall each be disqualified from showing or exhibiting 
any horse and from judging or managing any horse show, exhibition, or 
auction from September 9, 1985, through September 8, 1986. 

5. Petitioner Chester Gillespie shall pay a civil penalty of $1,200; 
petitioner E. B. Tanner shall pay a civil penalty of $800; petitioner Sid 
Maddux shall pay a civil penalty of $800; petitioner Ken Shrum shall pay a 
civil penalty of $400; and petitioner Robert G. Terrell shall pay a civil penalty 
of $400. 
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6. Petitioners agree that all civil penalties to be paid pursuant to this 
Consent Order shall be payable by certified check or money order to the 
Treasurer of the United States, which shall be forwarded to Donald a. Tracy, 
Office of the General Counsel, Room 2014-South Building, United States 
Department of Agriculture, Washington, D.C. 20250, within 30 days from the 
date of execution of this Order. 

7. The parties shall move jointly that the petition for review in this 
matter be dismissed and that the order below of the Secretary of Agriculture 
pertaining to the petitioners be vacated, pursuant to this Consent Order. 


BILLY GRAY v. EDWARD MADIGAN, Secretary of Agriculture, United 
States Department of Agriculture. 

Docket No. 3:91-0986. 

Decided: June 19, 1992. 


Declaratory judgment - Federal district court jurisdiction - Statutory grant of jurisdiction - 
Exhaustion of administrative remedies - Lack of irreparable harm. 


Respondent in an administrative disciplinary action under the Horse Protection Act brought an 
action in federal district court seeking a declaration that the administrative hearings conducted 
pursuant to the Act were constitutionally deficient. The court dismissed the action for lack of 
subject matter jurisdiction because the Congress vested exclusive jurisdiction in the courts of 
appeals and because plaintiff failed to exhaust his administrative remedies. The issues raised by 
plaintiff are inextricably interwoven with the issues statutorily commended to the jurisdiction of 
the courts of appeals. Plaintiff has made no showing of irreparable harm. Initial definitions of 
statutory terms should generally be made by the agency charged with administering the statute. 


John Nixon, Chief Judge, United States District Court. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 


MEMORANDUM 


Plaintiff Billy Gray, a professional trainer of Tennessee Walking Horses, 
brings this action under 15 U.S.C. § 1825(d)(6), 28 U.S.C. § 2201, and 28 
USS.C. § 131, seeking a declaration from this Court that the procedures used 
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in administrative hearings conducted pursuant to the Horse Protection Act, 
15 U.S.C. §§ 1821-1831, are constitutionally deficient. Defendant has moved 
to dismiss this case for lack of subject matter jurisdiction, claiming (1) that 
Congress vested exclusive jurisdiction over such matters with the courts of 
appeals, 15 U.S.C. § 1825(b)(2), and (2) that plaintiff has failed to exhaust his 
administrative remedies. In the alternative, defendant seeks dismissal for 
failure to state a claim upon which relief may be granted. 


BACKGROUND 


On March 5, 1990, plaintiff Billy Gray was served with an administrative 
complaint alleging that he violated the Horse Protection Act, 15 U.S.C. §§ 
1821-1831 ("the Act"). The complaint sought the imposition of a $2000 civil 
penalty and an order disqualifying him from showing, exhibiting, or entering 
any horse or otherwise participating in such activity for a period of five years. 
On June 25, 1991, a hearing on the merits of the complaint was held before 
an Administrative Law Judge (the "ALJ"). After hearing the Department of 
Agriculture’s ("the Department") proof, Gray moved to dismiss the complaint 
on constitutional grounds and for the failure of the Department to make out 
a prima facie case. The ALJ denied the motion and Gray asked for a recess 
in order to seek redress in federal district court. Although the ALJ denied 
this motion, a recess was granted and no further action has been taken in the 
case. 

On December 3, 1991, Gray filed this petition for declaratory relief seeking 
a number of declarations from the Court. Specifically, Gray seeks the 
following relief: 


1. A declaration that the United States Constitution, and certain 
Federal Rules of Evidence and Federal Rules of Procedure 
shall apply and be enforced in all administrative proceedings 
filed under the Act in order to preserve due process. 


A declaration that the Constitution, certain Federal Rules of 
Evidence and Procedure, and the decisions of courts 
interpreting them, shall govern all such administrative matters 
under the Act, including without limitation, the use of prior 
judgments, decrees or consent rulings against the accused, and 
the admission of expert testimony and other evidence. 
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A declaration of the standard of proof applicable to hearings 
under the Act. 


A declaration, as a matter of law, that the failure of an 
accused to testify at a hearing should not be considered by the 
Administrative Judge or the Judicial Officer in determining 
whether the accused has violated the Act, this being essential 
to preserve due process. 


Defining, as a matter of law, the terms "entering" and "entry" 
as found in the Act and applied by the Department. 


A declaration, as a matter of law, that there shall be no 
unwritten and unpublished rules, regulations, procedures, 
and/or policies used by the Department, its Secretary, Judicial 
Officer, or the Administrative Judge in administering and 
enforcing the Act. 


A declaration that Administrative Judges sitting on 
Department cases under the Act shall be entitled and required 
to exercise independent judgment, and be entitled to the same 
freedom from political influence as any other federal judicial 
officer and, specifically, that no one may influence that 
judgment ex parte in any pending case by threatening their job, 
their compensation, their advancement, or otherwise. 


A declaration that in order to meet its burden of proof of a 
violation of the Act, the Department, at the least, must make 
out a prima facie case of all the elements of the alleged 
defense. [sic] To meet the burden and convict an individual of 
“soring," for instance, the Department must prove "entry," 
“soring" as defined by the Act, and that the accused or 
someone at his direction caused the “soring"; and not rely 
solely on the presumption created in 15 U.S.C. § 1825(d) (5). 


A declaration that the Department failed to make out a prima 
facie case against Mr. Gray and any other relief to which Mr. 
Gray may be entitled. 
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10. Access to discovery to the extent necessary to prove his right 
to relief, especially to determine the unwritten rules, policies 
and procedures governing his case. 


The Department has responded with a motion to dismiss for lack of 
subject matter jurisdiction. It is asserted that the courts of appeal have 
exclusive jurisdiction for appeals from agency determinations and that Gray’s 
failure to exhaust adequate administrative remedies divests this Court of 
federal question jurisdiction. 


DISCUSSION 


Under the Act, "[t] he United States district courts . . . are vested with 
jurisdiction specifically to enforce, and prevent and restrain violations of [the 
Act], and shall have jurisdiction in all other kinds of cases arising under [the 
Act], except as provided in subsection (b) of this section." 15 U.S.C. § 
1825(d)(6) (emphasis added). The express exception to district court 
jurisdiction is codified in 15 U.S.C. § 1825(b) (2). This section provides that 
"[a]ny person against whom a violation is found and a civil penalty assessed 


. .. may obtain review in the court of appeals of the United States for the 
circuit in which such person resides or has his place of business or in the 
United States Court of Appeals for the District of Columbia Circuit." 

The clear language of the statute places jurisdiction with the courts of 
appeals to review agency decisions. When Congress expresses such an intent, 
courts have held that jurisdiction is exclusive. “It is a well settled principle 
that where Congress establishes a special statutory review procedure for 
administrative action, that procedure is generally the exclusive means of 
review for those actions." Greater Detroit Resource Recovery Authority v. 
United States Environmental Protection Agency, 916 F.2d 317, 321 (6th Cir. 
1990). Accord Whitney National Bank v. Bank of New Orleans and Trust Co., 
379 US. 411, 420, 85 S. Ct. 551, 557 (1965); Compensation Department of 
District Five, United Mine Workers of America v. Marshall, 667 F 2d. 336, 340 
(3rd Cir. 1981); City of Rochester v. Bond, 603 F 2d. 927, 931 (D.C. Cir. 1979). 

Section 1825(d)(6) expressly preludes district courts from reviewing final 
agency determinations. Although the statute does not state that the court of 
appeals jurisdiction is exclusive over final agency determinations, courts have 
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routinely read such Congressional intent into similar statutes.’ Public Utility 
Commissioner of Oregon v. Bonneville Power Administration, 767 F 2d. 622, 
627 (9th Cir. 1985); Telecommunications Research & Action Center v. FCC, 
750 F 2d. 70, 77 (D.C. Cir. 1984) (hereinafter "TRAC"). It appears, therefore, 
that Congress intended the courts of appeals to pass on the merits of an 
individual’s claims and the validity of the individual’s penalty under the Act, 
and that this means of review is exclusive. 

When Congress has so vested the courts of appeals with exclusive 
jurisdiction, parties may not circumvent this means of exclusive judicial review. 
Where review of agency action is committed to the court of appeals, “any suit 
seeking relief that might affect the Circuit Court’s future jurisdiction is subject 
to the exclusive review of the Court of Appeals." TRAC, 750 F 2d. at 75 
(emphasis in original). Accord Public Utility Commissioner of Oregon, 767 F 
2d. at 626 ("where a statute commits review of final agency action to the court 
of appeals, any suit seeking relief that might affect the court’s future 
jurisdiction is subject to its exclusive review"). See also Public Service 
Commission v. Wycoff Co., 344 U.S. 237, 246, 73 S. Ct. 236, 241 (1952) ("the 
declaratory judgment procedure . . . [may not] be used as a substitute for 
statutory methods of review"); Cost Control Marketing and Management v. 
Pierce, 848 F. 2d 47, 48 (3rd Cir. 1988); Community Nutrition Institute v. 
Novitch, 773 F. 2d 1356, 1360-61 (D.C. Cir. 1985); Oil, Chemical and Atomic 
Workers International Union v. Zegeer, 768 F. 2d 1480, 1485 (D.C. Cir. 1985); 
First Commodity Corp. v. Commodity Futures Trading Commission, 664 F. 
Supp. 597, 599 (D. Mass 1989); Readers Digest Association v. United States 
Postal Service, 501 F. Supp. 126, 128-29 (D.D.C. 1980), cited approvingly in The 
Enterprise, Inc. v. Inc. v. Bolger, 774 F. 2d 159, 161 (6th Cir. 1985). 

These cases stand for the proposition that this Court does not have 
jurisdiction over actions which would preempt the court of appeals’ 
jurisdiction. In other words, if the issues raised by the plaintiff are 
inextricably interwoven with the issues statutorily commended to review by the 
court of appeals, this Court is without jurisdiction even though no final agency 
action has been taken. An exception to this rule exists where the plaintiff 
establishes that the statutorily prescribed method of review is inadequate and 


‘Further support for this exclusivity of jurisdiction in the courts of appeal is found in 15 
U.S.C. § 1825(b)(3). In that section, the Attorney General is empowered to recover the civil 
penalty assessed via the district court, "the validity and appropriateness of the final order 
imposing the civil penalty shall not be subject to review." 
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therefore that the failure of the district court to hear the matter would result 
in irreparable harm. Nader v. Volpe, 466 F. 2d 261, 266 (D.C. Cir. 1972) 
(when Congress has specified a procedure for judicial review of administrative 
action, courts will not make nonstatutory remedies available without a showing 
of patent violation of agency authority or manifest infringement of substantial 
rights irremedial by the statutorily-prescribed method of review") (footnote 
ommitted). See also Louisville and Nashville Railroad Co. v. Donovan, 713 
F.2d 1243, 1247 (6th Cir. 1983). The cases cited by plaintiff in support of this 
Court’s jurisdiction all involve such exceptional circumstances. 

In Southern Ohio Coal Co. v. Donovan, 774 F. 2d 693 (6th Cir. 1985), the 
court found jurisdiction in the district court despite the fact that the statute 
in question vested courts of appeals with the exclusive power to review 
administrative orders. In Donovan, a challenge was brought to the procedures 
promulgated by the Federal Mine Safety and Health Review Commission 
under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801, et 
seq. The Act prohibits a mine operator from discharging a mine worker 
because the worker filed a safety complaint. If fired, a miner may file a 
complaint with the Commission and if the complaint is not frivolous, the 
Commission must order immediate reinstatement of the miner pending a final 
determination of the complaint. Under the Commission’s regulations, no 
hearing was provided to the mine operator prior to the reinstatement order, 
although a post reinstatement hearing was permitted. The Sixth Circuit held 
that the regulations violated due process since the mine operators suffered a 
deprivation without an opportunity to be heard until after the fact. 

The Donovan court observed that "[q]uestions concerning the 
constitutionality of rules or statutes . .. are not the type of questions that are 
within an agency’s domain of expertise. Rather, responsibility to deal with 
questions of constitutional interpretation lies in the federal courts, both at the 
trial and appellate levels." Id. at 700. However, the court quoted Louisville 
and Nashville Railroad Co. for the proposition that nonstatutory remedies are 
available only upon "a showing of patent violation of agency authority or 
manifest infringement of substantial rights irremediable by the statutorily- 
prescribed method for review." Jd. at 701. In Donovan, the district court 
found that the lack of a pre-deprivation hearing fell within the "narrow 
circumstances" of this exception. The Sixth Circuit agreed, finding the mine 
operators’ challenge to be bona fide claims against the procedure adopted by 
the Secretary of Labor under the Mine Act." 

Plaintiff also seeks support from McNary v. Haitian Refugee Center, Inc., 
___US.__, 111 S. Ct. 888 (1991). In McNary, the Haitian Refugee Center 
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sought to challenge certain practices and policies of the INS. The complaint 
alleged, inter alia, that because no verbatim recordings were made of relevant 
proceedings, meaningful review of application denials was inhibited. The 
Court, in finding that the district court properly exercised jurisdiction, 
emphasized two reasons why the district court could hear the case. First, the 
claims raised by the plaintiff were “collateral” to the substantive claims, the 
latter being within the exclusive jurisdiction of the courts of appeals. Id. at 
__, 111 S. Ct. at 897-98. Second, the Court found that "if not allowed to 
pursue their claims in the District Court, [plaintiffs] would not as a practical 
matter be able to obtain meaningful judicial review of their application denials 
or of their objections to INS procedures notwithstanding the review provision 
of [the Act]." Id. at _, 111 S. Ct. at 898. See also Public Utility 
Commissioner of Oregon, 767 F.2d at 630 (failure of petitioner to demonstrate 
any irreparable injury that is not correctable on review of final agency action 
renders interlocutory appeal inappropriate). 

In the case at hand, the plaintiffs challenges to administrative hearing 
procedures and rules are not wholly collateral to the substantive issues which 
are reserved for the courts of appeals. Moreover, unlike McNary and 
Donovan, any infringement of due process plaintiff alleges can be remedied 
through the judicial review procedures established under the Act. Plaintiff will 
not suffer irreparable harm if required to follow the statutorily prescribed 
procedures for review and therefore the Court will not permit plaintiff to 
circumvent the Congressionally prescribed means for obtaining review under 
the Act. . 

Plaintiffs "procedural" claims are inextricably interwoven with the 
substantive claim that he is not guilty of soring horses. In fact, plaintiff 
explicitly seeks a declaration that the Department has failed to prove its case 
against him. The Court is clearly without jurisdiction to pass on this claim. 
McNary, supra, at__, 111 S. Ct. at 897-98; Heckler v. Ringer, 466 U.S. 602, 
614, 104 S. Ct. 2013, 2021 (1984). The remaining challenges attack the rules 
of evidence and procedure used in the administrative hearing. 

Although plaintiff's claims are termed "procedural," they do not rise to the 
level of the procedural claims asserted in Donovan or McNary. In those cases, 
challenges were brought against the lack of adequate procedures to safeguard 
an individual’s rights (i.e. the lack of a pre-deprivation hearing and the 
absence of an adequate record for appellate review). Here, plaintiff is 
entitled under the Act and Department regulations to a complete hearing of 
his claim, an appeal to the Department’s Judicial Officer, and an appeal to the 
Sixth Circuit Court of Appeals. If found guilty of horse soring, execution of 
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his civil penalty will be stayed until after the exhaustion of his appeal. Plaintiff 
only challenges the rules of court used in the administrative hearing. Whether 
the Department has met its burden of proof and which evidence is properly 
admitted and considered by the ALJ are not the type of "procedural" issues 
falling within the narrow exception to the statutorily prescribed method of 
review. The procedures used in the Administrative hearing may be raised on 
appeal to circuit court and plaintiff will suffer no irreparable or irremediable 
harm by following this review procedure. Under the statute, these claims 
must be addressed exclusively by court of appeals.”Thus, even though no final 
agency determination has been made, under the doctrine of protective 
jurisdiction forwarded by the court in TRAC, and the doctrine of exhaustion, 
discussed infra, the Court must dismiss the case for lack of subject matter 
jurisdiction.’ 

The court in Donovan observed that questions of constitutional law are not 
within an agency’s area of expertise and therefore individuals should not be 
required to exhaust administrative remedies before bringing a constitutional 
challenge to a district court. However, in this case the Department’s expertise 
can be brought to bear on this issues raised by plaintiff. For example, plaintiff 
seeks a declaration defining the terms "enter" and "entering." The 


*The Sixth Circuit, in dictum, appears to have already passed judgement on plaintiff's 
claims. In Fleming v. United States Department of Agriculture, 713 F. 2d 179, 183 & n.8 (6th Cir 
1983), the Sixth Circuit, while reviewing the Horse Protection Act, observed that an attack 
against the "sufficiency of the rules of practice or procedural safeguards which govern 
proceedings before the USDA under the Horse Protection Act’s regulations . . . would not 
succeed." The court found adequate due process is provided to parties under the Act and 
regulations. A party responsible for a horse found to be sored may request re-examination 
within 24 hours of the original post-show examination. They receive a hearing before an ALJ, 
"complete with adequate prior notice, the right to appear with legal counsel, present evidence, 
cross-examine witnesses and undertake some limited discovery." The party may then seek review 
of the ALJ’s decision by the USDA judicial officer, followed by judicial review in the court of 
appeals. In Fleming itself, the Sixth Circuit considered issues similar to those raised by the 
current plaintiff. Thus, implicit in the court’s opinion was the finding that review of such claims 
are properly brought before the court of appeals and that plaintiffs do not suffer irremediable 
harm in the process. 


*Plaintiff relies heavily upon this Court's unpublished decision of Landrum v. Block, No. 
81-1035 (M.D. Tenn. June 25, 1981) (Wiseman, J.), to support jurisdiction. The precedential 
value of the Landrum decision is very low. In that opinion, the Court did not address 
jurisdiction. Moreover, precedent from the Supreme Court and the circuit courts since Landrum 
was decided persuades the Court that in this instance jurisdiction is lacking. 
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Department’s expertise in regulating and supervising horse shows and the 
horse industry clearly qualifies it to define these terms, at least initially. The 
remaining declaration sought by plaintiff involve the adequacy of the 
Department’s proof and the sorts of evidence and precedent which may be 
considered in finding an individual guilty of soring. The experience of the 
Department and ALJs are relevant for these purposes as well. The 
Department’s familiarity with the practices of horse trainers and the symptoms 
of soring is essential, in the first instance, in assessing the reliability and 
relevance of evidence and evidentiary burdens. 

The Court is also persuaded that the requirement of the exhaustion 
doctrine militates against finding jurisdiction in this case. A party must 
exhaust administrative remedies before resorting to judicial review. Shawnee 
Coal Co. v. Andrus, 661 F 2d 1083, 1092-93 (6th Cir. 1981). There are 
generally two exceptions to the exhaustion requirement. First, if the agency’s 
assertion of jurisdiction "would violate a clear right of a petitioner by 
disregarding a specific and unambiguous statutory, regulatory, or constitutional 
directive," Ticor Title Insurance Co. v. F.T.C., 814 F2d 731, 740 (D.C. Cir. 
1987) (quoting Hunt v. Commodity Futures Trading Commission, 519, F2d 
1234, 1236 (7th Cir. 1979) (emphasis added)), a court will not require a party 
to exhaust administrative remedies. Second, immediate judicial review is 
available if postponement of that review would cause the plaintiff irreparable 
injury. Id. at 740. 

In this case, plaintiff does not assert, nor could he, that the USDA has 
patently violated due process in its hearing procedure. As discussed above, 
no irreparable injury will be suffered by plaintiff in requiring him to exhaust 
his statutory remedies. The advantages and rationale behind the exhaustion 
requirement clearly tip the balance in favor of exhaustion in this case. The 
ALJ has not yet rendered judgement in plaintiff's case. Therefore, plaintiff 
may prevail in his USDA hearing, rendering resolution of this case moot. 
Moreover, by requiring plaintiff to exhaust his claims, the Court will avoid the 
possibility of unnecessary pronouncements on constitutional questions. 
Finally, if the Court were to allow plaintiff to seek such interlocutory review, 
parties would be encouraged to bypass entirely the procedures instituted by 
Congress, resulting in a waste of judicial resources and undermining the 
authority expressly given to the Department. 


CONCLUSION 


For the foregoing reasons, the Court finds that plaintiffs claims fall within 
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the exclusive jurisdiction of the court of appeals and that plaintiff will not be 
irreparably harmed if required to exhaust his administrative remedies and 
proceed through the statutorily prescribed method of judicial review. 
Therefore, the Court is lacking in subject matter jurisdiction and will grant 
defendant’s motion to dismiss. An Order consistent with the reasoning herein 
will be filed contemporaneously with this Memorandum. 


BILLY GRAY v. EDWARD MADIGAN, Secretary of Agriculture, United 
States Department of Agriculture. 

Docket No. 3:91-0986. 

Dated: June 19, 1992. 


John T. Nixon, Chief Judge, United States District Court. 
IN THE UNITED STATES DISTRICT COURT FOR 
THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 


ORDER 


Pending before the Court in the above styled action is defendant’s motion 
to dismiss. For the reasons stated in the contemporancously filed 
Memorandum, the Court hereby GRANTS the motion to dismiss and 
DISMISSES this case without prejudice to the plaintiff to purse his 
administrative and statutory remedies and appeals. 
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In re: ALBERT CRAFT, GREG WHITE, AND ALBERTA S. WHITE. 
HPA Docket No. 91-137. 
Decision and Order as to Respondent Albert Craft filed January 2, 1992. 


Default — Failure to file answer — Civil penalty — Horse soring — Disqualification order. 


The Judicial Officer affirmed the Decision by Judge Hunt under the Horse Protection Act of 
1970 assessing a civil penalty of $2,000 and disqualifying Respondent for 1 year because he was 
found to have allowed the entry of a horse for showing while the horse was sore. Where a 
timely answer is not filed, a default order is appropriate. 


Sharlene A. Deskins, for Complainant. 

Eric C. Deters, Independence, KY, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On August 9, 1991, 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order in which he found that Respondent Craft allowed the entry of a horse 
for showing at Morehead, Kentucky, on August 18, 1990, while the horse was 
sore. The ALJ assessed a civil penalty of $2,000 and disqualified Respondent 
Craft for 1 year, inter alia, from showing, exhibiting or entering any horse in 
a horse show. 

On September 13, 1991, Respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on September 30, 1991. 

Upon a careful consideration of the record in this case, the Initial Decision 
and Order is adopted as the final Decision and Order, except that the 
effective date is changed in view of the appeal. Additional conclusions by the 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States- Department of 
Agriculture, alleging that the respondents violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Albert 
Craft by the Hearing Clerk by certified mail on April 10, 1991, at this address 
herein. Respondent was informed in the letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
any allegation in the complaint would constitute an admission of that 
allegation. 

Respondent Albert Craft failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent Albert Craft is an individual whose mailing address is 250 
Moffett Road, Morningview, Kentucky 41063. 

(2) At all times material herein, respondent Albert Craft was the owner 
of the horse known as "Motivator" which was entered as Entry No. 188, Class 
No. 5, on August 18, 1990, at the Summer Sensation Horse Show at 
Morehead, Kentucky. 

(3) On August 18, 1990, respondent Albert Craft, in violation of section 
5(2)(D) of the Act (15 U.S.C. § 1824(2)(D)), allowed the entry for the 
purpose of showing or exhibiting and the exhibition of "Motivator" as Entry 
No. 188, in Class No. 5, at the Summer Sensation Horse Show at Morehead, 
Kentucky, while the horse was sore. 
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Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent violated section 5(2) (B) of the Act, 15 U.S.C. § 1824 (2) (B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that the Answer filed by the Whites, 
through their attorney, should also have been filed on behalf of Respondent 
Craft. However, the Answer plainly states that it is filed only on behalf of the 
Whites. Specifically, the Answer lists the names of all three Respondents in 
the caption, and then states: 


Comes now Greg White and Alberta S. White, through counsel, 
and for their Answer to the Complaint filed against them in this matter 
states as follows... . 


Since no Answer was filed by or on behalf of Respondent Craft, a Default 
Decision and Order was appropriate. See In re Holt, 50 Agric. Dec. —__ 
(Dec. 13, 1991) (decision as to Respondent Holt), attached as an Appendix. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Albert Craft is assessed a civil penalty of $2,000, which 
shall be paid by a certified check or money order, made payable to the 
Treasurer of the United States, and forwarded to Sharlene A. Deskins, U.S. 
Department of Agriculture, Office of the General Counsel, Room 2014-South 
Building, Washington, D.C. 20250-1400, within 60 days from the date of 
service of this Order on Respondent. 

2. Respondent Albert Craft is disqualified for 1 year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of the disqualification Order shall become effective on the 
30th day after service of this Order on Respondent. 
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Appendix 


In re Holt, 50 Agric. Dec. (Dec. 13, 1991) (decision as to Respondent 
Holt). 


In re: LLOYD R. SMITH AND RICKY B. CORBELLO. 
HPA Docket No. 91-24. 
Decision and Order filed February 20, 1992. 


Civil penalty — Disqualification order — Horse soring — Appeal requirements. 


The Judicial Officer affirmed the Decision by Judge Hunt in which he found that Respondent 
Corbello entered and exhibited a horse, and Respondent Smith allowed the entry and exhibition 
of the horse, at Baton Rouge, Louisiana, while the horse was sore. The ALJ assessed a civil 
penalty of $2,000 against each Respondent and disqualified each Respondent for 1 year, inter 
alia, from showing, exhibiting or entering any horse in a horse show. Respondents’ appeal is 
dismissed because of its complete failure to comply with the Rules of Practice. In addition, a 
review of the record shows no grounds for setting aside the ALJ’s Decision. 


Colleen A. Carroll & J. LaVonne Martin, for Complainant. 
Respondents, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On December 10, 1991, 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order in which he found that Respondent Corbello entered and exhibited a 
horse, and Respondent Smith allowed the entry and exhibition of the horse, 
at Baton Rouge, Louisiana, on October 28, 1989, while the horse was sore. 
The ALJ assessed a civil penalty of $2,000 against each Respondent and 
disqualified each Respondent for 1 year, inter alia, from showing, exhibiting 
or entering any horse in a horse show. 

On January 14, 1992, Respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on February 11, 1992. 

Upon a careful consideration of the entire record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order (see 7 C.F.R. 
§ 1.145(i); Veg-Mix, Inc. v. U.S. Dep’t of Agric., 832 F.2d 601, 608-09 (D.C. Cir. 
1987)), with a few trivial changes. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Horse Protection Act (Act), as 
amended (15 U.S.C. §§ 1821-1831 (1988)), instituted by a complaint filed by 
the Administrator, Animal and Plant Health Inspection Service (APHIS), 
United States Department of Agriculture (USDA). 

The complaint alleges that the respondent Ricky Corbello violated the Act 
by entering and exhibiting a horse in a show while the horse was sore. The 
complaint alleges that respondent Lloyd Smith violated the Act by allowing a 
horse to be entered and exhibited while the horse was sore. 

A hearing was held on August 7, 1991, in Lake Charles, Louisiana. 


Complainant was represented by LaVonne Martin, Esq. Respondents 
appeared pro se. 


Findings of Fact 


1. Respondent Lloyd R. Smith is an individual whose mailing address is 
Route 15, Box 2256, Lake Charles, Louisiana 70611. 

2. Respondent Ricky Corbello is an individual whose mailing address is 
Route 15, Box 2255, Lake Charles, Louisiana 70611. 

3. At all times relevant to this action, Lloyd Smith was the president and 
owner of Gulf Machine Shop, Inc., which was at all relevant times the owner 
of the horse Premier’s Phantom. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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4. On October 28, 1989, Lloyd Smith, through Gulf Machine Shop [, 
Inc.], allowed Premier’s Phantom to be entered and exhibited as Entry No. 
459, Class No. 102, at the Dixie Jubilee Show in Baton Rouge, Louisiana. 

5. At all times relevant to this action, Ricky Corbello was the trainer of 
the horse Premier’s Phantom. On October 28, 1989, Ricky Corbello entered 
and exhibited Premier’s Phantom as Entry No. 459, Class No. 102, at the Dixie 
Jubilee Show at Baton Rouge, Louisiana. 

6. On October 28, 1989, Premier’s Phantom was examined after the show 
by Dr. Gerald Drew, who was at thai time a USDA veterinarian. 

7. Dr. Drew examined Premier’s Phantom by palpating the horse’s 
forelegs and observing its reactions. Dr. Drew observed that the horse 
contracted its abdominal muscles and attempted to withdraw its feet in 
response to palpation of the pastern area. 

8. Dr. Drew concluded from his examination that Premier’s Phantom was 
sore when shown. 

9. On October 28, 1989, Premier’s Phantom was examined after the show 
by Dr. Lynn Bourgeois, a USDA veterinarian. 

10. Dr. Bourgeois examined Premier’s Phantom by palpating its forelegs 
and observing its reactions. When Dr. Bourgeois palpated the posterior 
portion of the pasterns, the horse attempted to withdraw [its] feet and 
demonsirated tucking of the abdominal muscles. 

11. Dr. Bourgeois concluded from his observations that the horse was sore 
in both forefeet. 

12. Premier’s Phantom was examined after the show on October 28, 1989, 
by Designated Qualified Person Charles Thomas. During Mr. Thomas’ 
examination, both Drs. Bourgeois and Drew observed that the horse reacted 
to palpation by tucking of the abdominal muscles and attempting to withdraw 
its feet. 


Discussion 


On October 28, 1989, Drs. Lynn Bourgeois and Gerald Drew, both then 
USDA veterinarians, examined horses at the Dixie Jubilee Show in Baton 
Rouge, Louisiana. One of the horses was Premier’s Phantom, owned by 
respondent Lloyd Smith through Gulf Machine Shop, Inc., and trained and 
exhibited by respondent Ricky Corbello. 

Drs. Drew and Bourgeois testified that when they examined Premier's 
Phantom by palpating its forefeet, they observed that the horse contracted its 
abdominal muscles and attempted to withdraw its feet. They said that they 
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had also observed the show’s Designated Qualified Person (DOP) palpate the 
horse and that the horse responded by tucking its abdominal muscles and 
attempting to withdraw its forefeet. Both veterinarians testified that in their 
professional opinion the horse’s reaction to palpation indicated that the horse 
was experiencing pain. This opinion was corroborated as a general matter by 
respondents’ witness, Mitch Hearn, who testified that, although he did not 
observe any tucking when Premier’s Phantom was examined, abdominal 
tucking is an indication of sensitivity or soreness. The veterinarians further 
testified that the pain responses occurred only when the horse was palpated 
in the same location on the posterior portion of the pasterns and that a 
reaction occurred each time those areas were palpated. Based on these 
observations, both doctors testified that it was their opinion that Premier’s 
Phantom was sore at its exhibition at the Dixie Jubilee Show. 

Respondents Smith and Corbello, through their testimony and that of their 
farrier, Mitch Hearn, pointed out that Premier’s Phantom was a "fractious" or 
"silly" horse. That is, respondents suggested, the horse would have reacted to 
palpation whether or not it was in pain. In addition, respondents suggested 
that the length of Dr. Drew’s examination, two to three minutes, had been the 
cause of the horse’s reaction. They said the horse’s gait was normal and that 
it had passed an examination by Dr. Drew the previous day. Hearn, the 
farrier, testified that, based on his experience, the gait of a sored horse is 
affected, but that Premier’s Phantom’s gait was normal. 

While the veterinarians admitted that some horses do not like to have their 
feet handled, they also testified that they were able to tell the difference 
between a sore horse and a silly horse. The veterinarians explained that the 
existence of localized, bilateral, and reproducible sensitivity, as opposed to a 
general unwillingness by a horse to have its feet handled, indicated soreness 
rather than silliness. If both feet hurt in the same relatively small areas, it is 
highly unlikely that the condition is a natural one, absent some explanation. 

These observations are consistent with 15 U.S.C. § 1825(d)(5), which 
provides that "[i]n any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse which 
is sore if it manifests abnormal sensitivity or inflammation in both of its 
forelimbs or both of its hindlimbs." 

Respondents argued at the hearing that the pain responses testified to by 
the USDA veterinarians did not constitute "abnormal" sensitivity. This 
argument goes essentially to the sufficiency of the evidence, an issue that has 
been addressed in previous Horse Protection Act cases. It is well established 
that bilateral, reproducible pain in response to palpation, standing alone, is 
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sufficient to be considered abnormal sensitivity and thus support a finding of 
a violation of the Act. Pat Sparkman, et al., 50 Agric. Dec. 602, 612-13 (1991); 
A.P. Holt, et al., 49 Agric. Dec. 853, 862 (1990). 

Premier’s Phantom demonstrated abnormal sensitivity on October 28, 1989, 
by contracting its abdominal muscles and by attempting to withdraw its 
forefeet when palpated. Respondents admitted that the horse attempted to 
withdraw its feet, but argue that abdominal tucking is difficult to detect in an 
animal that has just completed a strenuous show. That assertion, however, 
was refuted by the expert testimony of the two USDA veterinarians who 
stated that they can detect tucking in a recently exhibited horse. Furthermore, 
neither respondents nor their witness palpated the horse after the USDA 
examination. The fact that the horse had passed pre-show and post-show 
examinations on the previous day is of little or no relevance. It is not 
uncommon to find a horse not sore one day, but find it sore the next. Jackie 
McConnell, et al., 44 Agric. Dec. 712, 724 (1985) [, vacated in part, Nos. 
85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order substituted for 
original order)]; Richard L. Thornton, et al., 41 Agric. Dec. 870, 876, 879 
(1982), aff'd, 715 F.2d 1508 (11th Cir. 1983). 

Complainant has thus met its burden of establishing by a preponderance 
of the evidence that Premier’s Phantom was sore when exhibited on October 
28, 1989. Respondents’ rebuttal evidence, while tending to show that the 
degree of soreness was not extreme (e.g., the horse’s gait was normal and one 
veterinarian had to conduct a rather extensive examination before eliciting a 
pain response), fails to rebut complainant’s evidence showing that, regardless 
of the degree of the horse’s pain, the horse did in fact experience bilateral 
pain when examined. Moreover, an owner and trainer are liable when a sore 
horse is exhibited regardless of whether they intended to sore the horse or 
whether they even knew the horse was sore. Pat Sparkman, supra, at 609. 

In addition to the factual issues discussed above, respondents raise two due 
process issues. The first amounts to a claim that the definition of "sore" in the 
law is unconstitutionally vague. This claim has been previously considered and 
rejected. Fleming v. U.S. Dep’t of Agriculture, 713 F.2d 179, 185 [(6th Cir. 
1983), reprinted in] 42 Agric. Dec. 1060 (1983). The court in Fleming held that 
the definition in the law provides explicit standards and a fair warning of what 
conduct is prohibited. 

The second challenge argues that the examination procedures of the 
veterinarians are so lacking in uniformity as to amount to a deprivation of due 
process. In making this charge, respondents point out that the two examining 
veterinarians in this case have different inspection-to-complaint ratios. In 
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other words, respondents argue, the fact that the veterinarians have historically 
“written up" different percentages of the horses that they have inspected 
indicates that the examination procedures used are inherently flawed. In 
rejecting this argument, the court in Fleming noted, inter alia, that all expert 
opinions are to some degree subjective, that no one opinion serves as the sole 
evidentiary base for a decision, and that it is the ALJ rather than the 
veterinarian who makes the final decision. 

As discussed before, I find that, considering all the evidence, complainant 
has established by a preponderance of the evidence that Premier’s Phantom 
was sore. 


Conclusions of Law 


1. Respondent Lloyd Smith violated 15 U.S.C. § 1824(2)(D) (Horse 
Protection Act) by allowing the entry and exhibition in a show of a horse that 
was sore. 

2. Respondent Ricky Corbello violated 15 U.S.C. § 1824(2)(A) and (B) 
by entering and showing a horse that was sore. 

3. The violations warrant the sanctions authorized by 15 U.S.C. § 1825(b) 
and (c) and set forth in the Order below. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
Respondents’ appeal states in its entirety: 
A hearing was held here in Lake Charles, LA on August 7, 1991 
in regards to docket No. HPA 91-24 before Mr. James W. Hunt, ALJ 


for the USDA. We have received Mr. Hunt’s orders and are now 
requesting an appeal to the Judicial Officer. 


Respondents’ appeal is dismissed because of its complete failure to comply 
with the Rules of Practice, which provide (7 C.F.R. § 1.145(a)): 


Each issue set forth in the petition, and the arguments thereon, shall 
be separately numbered; shall be plainly and concisely stated; and shall 
contain detailed citations of the record, statutes, regulations or 
authorities being relied upon in support thereof. A brief may be filed 
in support of the appeal simultaneously with the petition. 
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Although some allowance might be made for the fact that Respondents are 
appearing pro se, a copy of the Department’s Rules of Practice was furnished 
to Respondents by the Hearing Clerk when the Complaint was served, and 
Respondents, even though appearing pro se, must be held to a greater effort 
in complying with the Rules of Practice than their appeal effort here. It is 
now too late for Respondents to file any further appeal (7 C.F.R. § 1.145(a)). 

In any event, however, in view of the substantial nature of the 
administrative sanction, I have read the entire record, and find no grounds for 
setting aside the ALJ’s decision, even if an appropriate appeal had been filed. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Lloyd R. Smith is assessed a civil penalty of $2,000 and 
is disqualified for 1 year from showing, exhibiting, or entering any horse, 
directly or indirectly, and from judging, managing, or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

2. Respondent Ricky B. Corbello is assessed a civil penalty of $2,000 and 
is disqualified for 1 year from showing, exhibiting, or entering any horse, 
directly or indirectly, and from judging, managing, or otherwise participating 


in any horse show, horse exhibition, or horse sale or auction. 

The civil penalty, as to each Respondent, shall be paid by a certified check 
or money order, made payable to the Treasurer of the United States, and 
forwarded to Colleen A. Carroll, U.S. Department of Agriculture, Office of 
the General Counsel, Room 2014-South Building, 
Washington, D.C. 20250-1400, within 60 days from the date of service of this 
Order on said Respondent. 

The provisions of the disqualification Order, as to each Respondent, shall 
become effective on the 30th day after service of this Order on said 
Respondent. 
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In re: WILLIAM DWAINE ELLIOTT, BERNICE ELLIOTT, DAVID D. 
SMITH, AND MR. AND MRS. FARRELL HUGHES. 

HPA Docket No. 90-20. 

and 

In re: WILLIAM DWAINE ELLIOTT AND SCOTT LAMBERT. 

HPA Docket No. 91-122. 

Decision and Order as to William Dwaine Elliott filed May 14, 1992. 


Entering horses while sore — Showing or exhibiting — Horse trainer — Civil penalties — 
Disqualification order — Preponderance of the evidence — Remedial legislation — Stipulation 
concerning legal effect —- Repeat violator. 


The Judicial Officer reversed the Decision by Judge Hunt (ALJ) dismissing the Complaints. The 
Judicial Officer assessed civil penalties of $6,000 and imposed a disqualification period of 15 
years for Respondent’s three separate violations, occurring after Respondent previously paid a 
civil penalty for a violation of the Act. The ALJ had determined that three horses were sore 
when they were examined immediately prior to the shows, but that there is no evidence that they 
were sore when they were entered one or more days earlier. The Judicial Officer held that 
entering is a process that begins with the clerical steps of paying an entry fee and sending in an 
entry form, and that it includes the pre-show inspection and examination by the DQP and/or 
USDA veterinarians. Remedial legislation should be liberally construed to achieve the Act’s 
purpose. The administrative construction is entitled to weight. If a stipulation is to be treated 
as an agreement concerning the legal effect of admitted facts, it is inoperative. Complainant 
need only prevail by a preponderance of the evidence. 


J. LaVonne Martin & Norma J. Morgan, for Complainant. 

Philip L. Whitson, Charlotte, NC, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a consolidated disciplinary administrative proceeding under the 
Horse Protection Act of 1970 (Act), as amended, 15 U.S.C. § 1821 et seq., 
instituted by Complaints filed by the Administrator, Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA). The Complaints, which were consolidated for hearing, allege that 
Respondent William Dwaine Elliott’ violated the Act on three occasions by 
entering horses in shows, while the horses were sore, for purposes of showing 
or exhibiting them. On October 11, 1991, Administrative Law Judge 


‘Complainant and Respondents Bernice Elliott, David D. Smith, Mr. and Mrs. Farrell Hughes 
and Scott Lambert entered into Consent Decisions prior to the hearing. This Decision therefore does 
not apply to them. 
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James W. Hunt (ALJ) filed an Initial Decision and Order in which he 
concluded that Complainant proved that the three horses were sore when 
examined immediately prior to the shows, but that the horses were "entered" 
one or more days before the examinations, and that Complainant failed to 
prove that any of these three horses were sore when they were entered. 

On December 27, 1991, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated. 7 C.F.R. § 2.35.2 The case 
was referred to the Judicial Officer for decision on February 20, 1992. 

Upon a careful consideration of the record in this case, the ALJ’s dismissal 
of the Complaints is reversed, the Initial Decision and Order is modified and 
included in the final Decision and Order, with a few trivial changes, and with 
omissions from the Initial Decision shown as dots and additions by brackets. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding under the Horse Protection Act ("Act"), 
as amended, 15 U.S.C. § 1821, et seq., instituted by complaints filed by the 
Administrator, Animal and Plant Health Inspection Service ("APHIS"), United 
States Department of Agriculture ("USDA"). 

The complaints, which were consolidated for purposes of the hearing, 
allege that respondent, William Dwaine Elliott, [footnote 1 omitted] violated 
the Act on three occasions by entering horses in shows while the animals were 
sore for purposes of showing or exhibiting them. 

The hearing was held in Charlotte, North Carolina, on June 5 and 6, 1991. 
Complainant was represented by J. LaVonne Martin, Esq. Respondent was 
represented by Philip L. Whitson, Esq. Both parties filed post-hearing briefs 
which have been considered, together with the record in this case. 

The complaint in HPA Docket No. 90-20 alleges that respondent was the 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 7 U.S.C. 
§§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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trainer of a horse known as “Delight’s Big Toy" and entered the horse while 
sore on June 10, 1989, at a horse show for the purpose of showing or 
exhibiting the horse, and was the trainer of a horse known as “Mark’s Ebony 
‘Ace" and entered the horse while sore on June 17, 1988, for the purpose of 
showing or exhibiting the horse. The complaint in HPA Docket No. 91-122 
alleges that respondent was the trainer of a horse known as "This Is It" and 
entered the horse while sore on August 24, 1990, at a horse show for the 
purpose of showing or exhibiting the horse. The complaints allege that 
respondent’s action constitutes violations of section 5(2)(B) of the Act, 15 
U.S.C. § 1824(2)(B). 

Respondent admitted in his answer that he was the trainer of the horses 
in question. Complainant and respondent also stipulated at the hearing that 
(a) on June 16, 1988, respondent "entered and paid the entry fee" at the East 
Tennessee Walking Horse Classic for "Mark’s Ebony Ace" for the purpose of 
exhibiting the horse at the show, and that on June 17, 1988, respondent 
presented the horse for pre-show inspection by the designated qualified person 
("DQP"), (b) on August 6, 1990, respondent "entered and paid the entry fee" 
at the Tennessee Walking Horse National Celebration for "This Is It" for the 
purpose of exhibiting the horse at the show, and that on August 24, 1990, 
respondent presented the horse for inspection by the DOP, and (c) on June 
8, 1989, respondent "paid the entry fee and entered" “Delight’s Big Toy" at the 
Gaston County Charity Horse Show for the purpose of exhibiting the horse 
at the show, and that the horse was presented for pre-show inspection on June 
10, 1989. 


Facts 


On June 17, 1988, APHIS veterinarians L. S. Critchfield and George 
Clawson examined "Mark’s Ebony Ace" at the East Tennessee Walking Horse 
Classic in Gray, Tennessee. Critchfield and Clawson had received special 
training in examining horses and had had extensive experience in the process. 
They concluded after independently examining “Mark’s Ebony Ace" and 
palpating its legs that both of the horse’s front pasterns were sore. The 
reports on their examinations are set forth in detail in their affidavits in 
complainant’s exhibits 2 and 3. Before these veterinarians examined the 
horse, it had been examined by a DOP, Ronnie Slack, who decided that the 
horse was not sore. However, he re-examined the horse, changed his decision, 
and turned the horse down for showing. 

Respondent testified that he had examined the horse and that it was not 
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in pain. He also questioned the adequacy of Critchfield’s and Clawson’s 
examination techniques. Respondent said that “"Mark’s Ebony Ace" was a 
nervous and over-sensitive horse and that such a horse can act as though it is 
in pain. He testified that Critchfield and Clawson did not give the horse time 
to settle down before examining it. He further testified that Slack’s decision 
to turn the horse down for showing was reversed by the show’s committee. 

Drs. Critchfield and Clawson testified that they are familiar with "foolish" 
horses and that they can tell the difference between the reactions of a foolish 
horse and a sore horse like "Mark’s Ebony Ace." Dr. Critchfield also testified 
that it is possible to find a horse sore one day and not find it sore on the 
following day. He said that this could be due to a person using ice, steroids, 
or drugs on the horse to mask the pain. He also said it could be due to 
“naturally healing effects." (Tr. 40-41.) 

On August 24, 1990, Drs. Critchfield and Clawson examined "This Is It" at 
the Tennessee Walking Horse National Celebration in Shelbyville, Tennessee. 
After conducting their independent examinations, which are detailed in 
complainant’s exhibits 4-6, they found that the horse demonstrated a strong 
pain response when both front pasterns were palpated. They concluded from 
this and their examination that the horse was sore. The DQP who had 
examined the horse also found that the horse was sore. 

Respondent testified that "This Is It" was a nervous and sensitive horse that 
was easily scared. He presented two witnesses, J. R. Honeycutt, a farrier, and 
Tommy Blackwell, a horse trainer, who, although experienced with Tennessee 
Walking Horses, were not veterinarians. They testified that "This Is It" was 
“unpredictable,” "ornery," did not like to be touched and sometimes had to be 
sedated when shod. 

On June 10, 1989, APHIS veterinarians David Kelley and William J. 
Martin independently examined "Delight’s Big Toy" at the Gaston County 
Charity Horse Show in Dallas, North Carolina. Their examinations are 
summarized in complainant’s exhibits 7-9. They both detected pain response 
when both the front and back pasterns of both forelimbs were palpated. 
Dr. Martin also observed that the pastern skin area appeared “bright pink" 
with a sparse hair coat indicating, in his opinion, that a chemical blistering 
agent had been used in conjunction with action devices. Both veterinarians 
concluded that the horse was sore. 

Respondent testified that "Delight’s Big Toy" was an old horse with a low 
pain threshold. He said the horse’s skin appeared pink because he used 
brown baby powder on the horse and that the powder changed color because 
of heat and sweat. Honeycutt and Blackwell also testified that they had 
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palpated the horse and that they did not observe that the horse was in pain. 
Discussion 


Complainant contends that the evidence shows that the horses were sore 
when examined. Complainant further contends that, notwithstanding the 
parties’ stipulation that each horse was "entered" in the show on a date prior 
to the horse’s examination, an examination is nevertheless an integral part of 
the "process" of entering a horse in a show and that a horse is not finally 
“entered" in a show until after its pre-show inspection. Complainant argues 
that since the horses were sore when examined they were therefore sore when 
entered. 

Respondent contends that the complaints should be dismissed on the 
grounds that: 

1, The Horse Protection Act is unconstitutional. 

2. The Act is discriminatorily enforced against owners and trainers of 
Tennessee Walking Horses. 

3. Complainant has failed to prove that the horses were sore. 

4. Complainant has failed to prove that the horses were sore when they 
were "entered" in their respective shows. 

Section 2(3) of the Act, 15 U.S.C. § 1821(3), provides that: 


(3) The term “sore” when used to describe a horse means that-- 


(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of 
a horse, or 


(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
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such horse suffers, or can reasonably be expected to suffer, physical 
pain or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a 
person licensed to practice veterinary medicine in the State in which 
such treatment was given. 


Section 6(d)(5) of the Act creates a presumption that a horse with 
abnormal, bilateral sensitivity is sore (15 U.S.C. § 1825(d)(5)): 


(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


The Act prohibits not only the showing or exhibiting of a sore horse, but 
also “entering for the purpose of showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore" (15 U.S.C. § 1824(2)(B)). 

Respondent contends that section 5(2)(B) of the Act is vague and 
therefore violates his constitutional right of due process. In his argument, 
however, respondent’s quarrel is with complainant’s proposed interpretation 
of the Act, rather than with the wording of the Act itself. Complainant’s 
interpretation will be covered later in this discussion. As for the wording of 
the Act, it is quite explicit in the conduct it prohibits. It is clearly not 
unconstitutionally vague. Section 6(d)(5) is likewise not unconstitutional 
because, although it establishes a presumption of soreness, it is not an 
irrebuttable presumption. David Landrum and Dorothy Halsey v. John Block, 
Civil Action No. 81-1035 (M.D. Tenn. June 25, 1981), [printed in] 40 Agric. 
Dec. 922 (1981). 

As for respondent’s contention that the Act is discriminatorily enforced 
against owners and trainers of Tennessee Walking Horses, the legislative 
history of the Act reflects the concern of Congress with the soring of 
Tennessee Walking Horses and that the Act was designed specifically to 
protect this type of horse. Enforcement of the Act is therefore primarily 
directed at owners and trainers of this breed. Pat Sparkman, et al., 50 Agric. 
Dec. 602 [, 611] (1991). 

Respondent’s contention that the horses were not sore when examined is 
also without merit. In each instance, two veterinarians testified credibly that 
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they examined the horse involved and concluded that the horse was sore. 
These findings, based on recognized and accepted palpation techniques to 
determine whether a horse is sore (see e.g. Larry E. Edwards, et al., 49 Agric. 
Dec. 188, 204 (1990) [, aff'd per curiam, 946 F.2d 1549 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S. Ct. 1475 (1992)], were sufficient under the 
Act to raise a rebuttable presumption that all three of the horses involved in 
this matter were sore when examined. Jackie McConnell, et al., 44 Agric. Dec. 
712, 721 (1985), [vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 
1985) (consent order substituted for original order)]. For rebutt[al] 
respondent offered his own opinion and the opinion of other laymen 
experienced in handling walking horses that the horses were not sore. The 
opinion of laymen, even that of a DOP, is insufficient to outweigh the credible 
testimony of a veterinarian. Eldon Stamper, et al., 42 Agric. Dec. 20, 50 
(1983) [, aff'd, 722 F.2d 1483 (9th Cir. 1984)]. Complainant has therefore met 
its burden by the required preponderance of the evidence to establish that the 
three horses involved in this matter were sore on the date they were examined 
by APHIS veterinarians. 

Respondent, however, also makes the argument that, even though the 
horses may have been sore when examined, this does not necessarily prove 
that the horses were sore when they were entered in the show. Complainant, 
on the other hand, contends that the process of "entering" a horse is a 
continuing process which is not completed until a horse is presented for a pre- 
show inspection. The authority cited for this proposition is Mary C. Baird, et 
al., 48 Agric. Dec. 906 [, 907] (1989) wherein the horse in that case was 
apparently examined and found to be sore on the same day it was entered in 
the show. A finding of fact (rather than a conclusion of law) in that case 
(number 4) states that the pre-show inspection was “the final step [in the 
entry] process." An examination of that decision to determine the basis for 
this finding shows only that it was based on an allegation in the complaint 
which was admitted in the answer by the respondent. Respondent was not 
represented by an attorney. The matter otherwise does not appear to have 
been a litigated issue. In these circumstances, Baird is a dubious precedent 
for the proposition that a pre-show inspection is part of the entry process. 
[However, subject to the above limitations, and to the fact that the Judicial 
Officer did not review Baird, the ALJ’s conclusion in Baird is nonetheless 
correct that the pre-show inspection is part of the éntry process.] 
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Findings of Fact 


1. Respondent William Dwaine Elliott, Jr., is an individual whose mailing 
address is Post Office Box 147, Valdese, North Carolina 28690. 

2. At all times material herein, respondent was the trainer of the horses 
known as "Mark’s Ebony Ac{e]," "Delight’s Big Toy" and "This Is It.” 

3. On June 16, 1988, respondent entered “Mark’s Ebony Ace" at the East 
Tennessee Walking Horse Classic at Gray, Tennessee. 

4. On June 17, 1988, "Mark’s Ebony Ace" experienced pain in both of its 
front feet when two APHIS veterinarians palpated them. 

5. On June 8, 1989, respondent entered "Delight’s Big Toy" at the Gaston 
County Charity Show at Dallas, North Carolina. 

6. On June 10, 1989, “Delight’s Big Toy" experienced pain in both of its 
front feet when two APHIS veterinarians palpated them. 

7. On August 6, 1990, respondent entered "This Is It" at the Tennessee 
Walking Horse National Celebration at Shelbyville, Tennessee. 

8. On August 24, 1990, "This Is It" experienced pain in both of its front 
feet when two APHIS veterinarians palpated them. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ decided that Complainant proved by a preponderance of the 
evidence that the three horses were sore when examined immediately prior to 
the shows, which was one or more days after the initial acts of entering had 
occurred, but that Complainant failed to prove that the horses were sore when 
the initial acts of entering occurred. However, there is much more than a 
preponderance of the evidence that the Respondent violated the Act, as 
alleged in the Complaints, which is all that is required.’ Actually, the ALJ 
agreed with Complainant’s case up to Complainant’s position that the 
“entering” of a horse in a show is a continuing process. The ALJ reasoned 
(incorrectly) that "entry" is an isolated event, and went about relating a horse’s 
soreness to a point in time the ALJ called "entry." 

Thus, this case turns upon the meaning of the term "entering," as used in 


3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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the Horse Protection Act of 1970, which provides (15 U.S.C. § 1824) 
(emphasis added): 


§ 1824. Unlawful acts 
The following conduct is prohibited: 


(1) The shipping, transporting, moving, delivering, or 
receiving of any horse which is sore with reason to believe that such 
horse while it is sore may be shown, exhibited, entered for the purpose 
of being shown or exhibited, sold, auctioned, or offered for sale, in any 
horse show, horse exhibition, or horse sale or auction; except that this 
paragraph does not apply to the shipping, transporting, moving, 
delivering, or receiving of any horse by a common or contract carrier 
or an employee thereof in the usual course of the carrier’s business or 
employee’s employment unless the carrier or employee has reason to 
believe that such horse is sore. 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the purpose 
of showing or exhibiting in any horse show or horse exhibition, any horse 
which is sore, (C) selling, auctioning, or offering for sale, in any horse 
sale or auction, any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which is sore by 
the owner of such horse. 


The ALJ cited In re Gray, 41 Agric. Dec. 253, 255 (1982), stating that the 
Judicial Officer held in that case that "the process of entering a horse is 
completed before the horse is inspected by the show steward or veterinarian." 
(Initial Decision at 8 (emphasis added to highlight the ALJ’s changes)). 

However, the words I actually used in Gray are "the act of entering the 
horse occurs before the horse is cleared by the Show Steward or 
Veterinarian." (Gray, supra, at 255.) Nowhere in Gray can be found support 
for the proposition that the entering process is somehow completed at a point 
certain sometime after the horse is signed in for the show, on the one hand, 
and the pre-show clearing by the Show Steward or Veterinarian, on the other. 
To the contrary, the entering of a horse is a continuing process, not an event, 
and includes all activities required to be completed before a horse can actually 
be shown or exhibited. 
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Common sense and basic statutory construction clearly require that there 
be no period of time from sign-up to pre-show clearance, which is not part of 
the “entering” process. The wording of the statute, quoted above, gives no 
window of opportunity for soring a horse without recourse to the statute 
between signing and pre-show clearance. Such a situation would clearly 
violate the intent of the statute. 

Moreover, under the ALJ’s interpretation, how would one determine when 
the “entering” process has been completed, leaving the horse fair game for 
soring?. A holding that the "entering" of a horse lasts only for the day of 
initial sign-up is as arbitrary as saying, for instance, “until the ink is dry on the 
form," or “until close of business,” or until "midnight that day of sign-up." I 
find nothing in the statute to support this sort of holding. 

Common sense and the usual meaning of terms go with the letter and 
spirit of the statute. One says, “is your horse an entrant?" Or, "is your horse 
entered in the show?" These terms address a status, and I find that this status 
emanates from a process, which in common parlance is known as "entering." 
Entering is a bundle of activities which the Congress in its wisdom determined 
was different from the actual showing and exhibition of the animal. The ALJ 
expressed it in the Initial Decision, as follows (Initial Decision at 6): 


The Act prohibits not only the showing or exhibiting of a sore 
horse, but also “entering for the purpose of showing or exhibiting in any 
horse show or horse exhibition, any horse which is sore" (15 U.S.C. § 
1824(2)(B)). 


Thus, I conclude that the ALJ in this case has done here what I found the 
ALJ had done in Gray, as follows (Gray, supra, at 254): 


Judge Liebert’s construction of the terms is a strained and unnatural 
construction contrary to the plain meaning of the terms, which would 
undermine the legislative purpose to end the cruel and destructive 
practice of soring Tennessee Walking Horses (H. Rep. 94-1174, 94th 
Cong., 2d Sess. 4-7 (1976), reprinted in [1976] 3 U.S. Code Cong. & Ad. 
News 1698-1701). 


Thus, the ALJ’s decision is reversed, based upon the above analysis, and, 
upon the analysis submitted by Complainant in the "Complainant’s Appeal 
Petition" (Dec. 27, 1991). The Horse Protection Act is just over 20 years old. 
This is the first time a respondent has argued that a soring determination 
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made at the pre-show examination is insufficient to invoke the sanctions 
provided for in the Act unless an inference can be drawn that the horse was 
also sore when the initial act of entering occurred. I reject that argument. 


A. Entry Is a Process That Begins with the Clerical Steps of Paying 
an Entry Fee and Sending in an Entry Form, and It Also Includes 
Pre-Show Inspection and Examination by the DQP and/or USDA 
Veterinarians. 


"The Horse Protection Act was adopted to further two public purposes: 
the altruistic one of protecting the animals from an unnecessary and cruel 
practice and the economic one of eliminating unfair competition from sored 
pseudo-champions that could fatally damage the Tennessee walking horse 
industry." Thornton v. U.S. Dept. of Agriculture, 715 F.2d 1508, 1511 (11th Cir. 
1983) (citing H.R. No. 1174, 94th Cong., 2d Sess. 4 (1976), reprinted in 1976 
US.C.CA.N. 1696, 1699)). If the remedial purpose of this statute is to be 
achieved, it must be construed liberally, so as to give effect to its provisions. 
"Entering," within the meaning of the Act, is a process that begins with the 
payment of the entry fee and which includes pre-show examination by the 
DOP and/or USDA veterinarians. The entry of a horse within the meaning 
of the Act is also a status, such that once a person does any one, or all, of the 
steps in the process of entering that horse, it remains entered until it has 
finished showing or exhibiting. This position finds support in the regulations, 
as well as in the cases decided under the Act, and this construction of the 
term “entering” will best achieve the purpose of the Act. 

In holding that the entry of a horse under the Act is completed prior to 
the pre-show inspection by the DQP and/or USDA veterinarians, the ALJ 
relied on In re Gray, 41 Agric. Dec. 253 (1982)*. Reliance on this case, 
however, is misplaced. The ALJ in Gray held that a horse is entered for 


“Although the ALJ held that the horses involved in this matter were "entered in their respective 
shows before they received their pre-show inspections” (Initial Decision at 8), he stated that "in 
some circumstances it might be proper to infer from a finding that the horse was sore at the pre- 
show examination, that the horse was sore when it was entered." He continued that "[s]uch an infer- 
ence . . . might be appropriate if the examination is close in time to the horse’s entry . . ." (Initial 
Decision at 9). This construction of the term “entering” would require a rule drawing an inference 
of soreness based on proximity in time to the clerical entry. Such a rule would be difficult to apply 
in practice, and additionally would lead to horse owners and trainers entering their horses far in 
advance of the show dates solely for the purpose of avoiding the mandates of the Act. 
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purposes of showing at the time he is cleared after examination by the Show 
Steward and/or Show Veterinarian appointed by Management. Jd. at 255. 
The Judicial Officer, in holding that this conclusion was erroneous, reasoned 
that the regulations "reveal an administrative construction that the act of 
entering the horse occurs before the horse is cleared by the Show Steward or 
Veterinarian." Jd. at 255. Thus, entry begins with the clerical acts of sending 
in an entry form and a fee to the show’s management. These actions take 
place prior to the time that the horse is cleared by the DOP, and are clearly 
a part of the entry process. It is not dispositive, however, on the issue of 
whether the examination by the DOP and/or USDA veterinarians is also a 
part of the entry process, as Gray simply stated one point in time during the 
entry process, and not at what point an entry has been concluded. 

The entry process is discussed in Jn re Holt, 49 Agric. Dec. 853 (1990). 
The issue in Holt was whether a horse was sore on May 24, 1986, and 
therefore in violation of 15 U.S.C. § 1824(2)(B), which prohibits entering a 
horse while sore for the purpose of showing or exhibiting the horse at a horse 
show. It is important to note that May 24 was the show date, and conse- 
quently, the day of the pre-show inspection during which the horse was 
examined. Thus, even the framing of the issue takes into account that 
entering a horse under the Act includes the pre-show inspection. Finding of 
Fact 6 states that on May 24, 1986, the horse was presented to the DQP for 
the pre-show examination, "thereby completing the procedures for entry to the 
show." Id. at 855-56. This finding of fact was then incorporated into the 
conclusions which held that "Holt . . . entered (Finding 6) ‘High Tone Shaker’ 
in the show of May 24, 1986. Accordingly, it is determined that he was in 
violation of the Act at 15 U.S.C.A. §1824(2)(B)." Id. at 861. Holt also 
concludes that "[t}his illegal act was completed by Mr. Wall, who . . . was an 
assistant trainer engaged by Mr. Holt, acting under Mr. Holt’s direction, and 
whose sole participation in the events of May 24, 1986, was to lead [the horse] 
to the pre-show inspection area." Id. at 861. Holt is indistinguishable from 
the case under consideration, and illustrates that entering, within the meaning 
of the Act, is a process and that it includes presentation for a pre-show 
examination. 

The rationale in Gray for holding that an entry occurs before the horse is 
cleared was that a proper administrative construction of the term entering "is 
consistent with the ordinary usage of the term... ." 41 Agric. Dec. at 255. 
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This statement was made in reference to 9 C.F.R. § 11.20(b)(2),° which states 
that the show veterinarian shall examine the horses entered in any class. This 
rationale was stated, however, only for the purpose of refuting the ALJ’s 
conclusion that a horse that does not pass the pre-show examination has not 
yet been entered. It does not interfere with the present construction that 
entering is a process, which begins with the payment of the fee and entry 
form, and includes the pre-show inspection.* The Horse Protection Act "is 
remedial legislation which should be liberally construed to achieve the 
Congressional purpose in enacting the statute." In re Stamper, 42 Agric. Dec. 
20, 49 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984). The regulations in their 
totality, therefore, read in conjunction with the legislative history of the Act, 
reveal that the proper construction of the term "entering" is that advanced by 
the Complainant and upheld in Holt. 

The Act clearly specifies that the following actions, inter alia, are prohibit- 
ed (15 U.S.C. § 1824(2)): 


(2) The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or horse exhibition, any horse 
which is sore. . . 


In examining the regulations, it is apparent that pre-show inspection is a vital 
tool by which enforcement of the Act is to be achieved. 9 C.F.R. § 
11.20(b)(2) states that "[t]he DQP shall physically inspect: .. . (ii) all 
Tennessee Walking Horses and racking horses entered in any animated gait 
class . . . [, and that] [s]uch inspection shall be for the purpose of determining 
whether any such horses are in violation of the Act or regulations." If a horse 
is found sore during pre-show, it will be excused from showing.’ 9 C.F.R. 
§ 11.20(b)(2) also outlines the inspection procedures for DQP’s, and speaks 
specifically of pre-show inspection. If a finding of soreness made during the 


5Citations to the Code of Federal Regulations in this decision are to the 1988 edition. Non- 
substantive changes, insofar as this case is concerned, were made in 1988. 


*Assuming arguendo that Gray and Holt are inconsistent, the more recent and more explicit 
holding in Holt would overrule Gray, sub silentio. 


7There was testimony at the hearing that a horse is not allowed to enter the show ring without 
being examined by the DQP (Tr. 211). 
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pre-show inspection is to be of any consequence, therefore, the pre-show 
inspection must fit into one of the three prohibited categories (i.e., showing, 
exhibiting, or entering). If it is not, enforcement of the Act will be seriously 
undermined. A finding that pre-show inspection is not a part of the entry 
process would create a window of opportunity for horse owners and trainers 
to present sored horses during the pre-show inspection with no consequences 
under the Act simply because it does not fit neatly into one of the prohibited 
categories. 

A review of the regulations reveals that the pre-show inspection cannot be 
considered either "showing" or "exhibiting" within the meaning of the Act. In 
the first instance, 9 C.F.R. § 11.1(n) defines a horse exhibition as "a public 
display of any horses, singly or in groups, but not in competition, except events 
where speed is the prime factor, rodeo events, parades, or trail rides.". The 
regulations define a horse show as "a public display of any horses, in 
competition, except events where speed is the prime factor, rodeo events, 
parades, or trail rides." 9 C.F.R. § 11.1(m). Since the pre-show inspection is 
clearly not a "public display of horses," but is, instead, one of the steps that a 
horse must go through before it can be publicly displayed, it follows that pre- 
show inspection is not "showing" or "exhibiting" within the meaning of the Act. 
Further support for the position that the pre-show inspection is neither 
"showing" nor "exhibiting" is in Gray, supra, at 254. Gray involved a horse that 
had already entered the show ring, and was in the process of performing when 
its owner withdrew it upon sensing that something was wrong with the horse. 
The Judicial Officer rejected the ALJ’s holding that a horse is not shown if it 
does not complete its performance, and stated that "[t]here is nothing in the 
Act requiring that a horse complete the showing or exhibition to constitute 
‘showing or exhibiting,’ within the meaning of the Act... ." Gray, supra, at 
254. The inference to be drawn here is that once a horse enters the ring, it 
is being shown or exhibited within the meaning of the Act. This illustrates 
that pre-show inspection is neither showing nor exhibiting, and it must then 
follow that it is a part of entering, as that term is used in the Act. 

As most clerical entries are done prior to the actual show date, a holding 
that an entry under the Act is concluded after the clerical steps of entry are 
complete would result in the USDA veterinarians having to examine horses 
at the place where the horse is when this clerical entry occurs, in order to 
have a violation based on "entering a horse while sore." It is apparent in the 
regulations, however, that the pre-show inspection and examination for 
soreness was intended to be a function which takes place at the show grounds. 
For example, 9 C.F.R. § 11.4 provides (emphasis added): 
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For the purpose of effective enforcement of the Act: 


(a) Each horse owner, exhibitor, trainer, or other person having 
custody of, or responsibility for, any horse at any horse show . . . shall 
allow any Veterinary Services representative to reasonably inspect such 
horse.... Such inspections may be required of any horse which is 
stabled, loaded on a trailer, being prepared for show, ... being 
exercised or otherwise on the grounds of, or present at, any horse 
Show. ... 


Another illustrative section entitled Inspection space and facility 
requirements states that it shall be the responsibility of the management of the 
horse show to provide "[s]ufficient space in a convenient location to the horse 
show . . . in which horses may be physically . . . inspected." 9 C.F.R. § 11.6(a). 
Finally, 9 C.F.R. § 11.1(h) is instructive in that the title of the USDA 
veterinarians that perform examinations at the shows is a "Veterinary Services 
Show Veterinarian" (emphasis added). It is this person’s responsibility to 
supervise and conduct the Department’s activities under the Act at any horse 
show. 9C.F.R. §§ 11.1(h), .6. Nothing in the Act suggests that any 
examination of horses for compliance with the Act should occur anywhere 
other than at a horse show. Further, any suggestion that examinations should 
take place at any time prior to the actual show date (e.g., at the stable of the 
horse trainer on the day of the clerical entry, which could conceivably be 
weeks before the actual show) would create an extreme administrative burden 
on the Department, and would surely lead to widespread violation of the Act. 

Even if the Department were prepared to handle such a task, there is no 
practical way that APHIS could know when someone was going to send in the 
entry form, and consequently, the horses would hardly ever be examined 
“when entered." Additionally, even if APHIS could know when the clerical 
entry was going to occur, and have an examination of the horse done at that 
time, it would be for naught. A trainer would simply enter his or her horse 
far in advance of the actual show, and be sure that the horse was not sore 
when examined at that time, but thereafter sore the horse, without recourse 
(unless a post-show examination detected soring), because of the knowledge 
that the entry, as construed by the ALJ, was completed prior to that time. 
The result, therefore, would be to render the "entering" portion of the Act 
meaningless. It is not enough to say that the consequence to the owner or 
trainer would be that the horse could be turned down for show or exhibition 
if found sore during the pre-show examination. Congress provided for 
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sanctions more severe than that, and if a horse is found to be sore at the pre- 
show examination, those sanctions of civil penalty and disqualification should 
be applied. 

The most compelling reason, perhaps, to hold that Complainant’s 
construction of entry is correct, is that a finding of soreness made during pre- 
show examination has consistently been a sufficient basis upon which to find 
that a violation of “entering a horse while sore" has occurred. It has been 
stated that considerable respect is due “the interpretation given [a] statute by 
the officers or agency charged with its administration.” Ford Motor Credit Co. 
v. Milhollin, 444 U.S. 555, 566 (1980) (quoting Zenith Radio Corp. v. United 
States, 437 U.S. 443, 450 (1978)). See also In re Leonberg, 32 Agric. Dec. 763, 
805 (1973) and Stamper v. Secretary of Agriculture, 722 F.2d 1483, 1488 (9th 
Cir. 1984). Thus, the interpretation of "entering" urged by the administrative 
officials in this case is clearly consistent with previous decisions on this issue, 
and the Act, as thus interpreted, is not unconstitutionally vague. 


B. Mark’s Ebony Ace, Delight’s Big Toy, and This Is It Were Sore 
When Entered at Their Respective Shows. 


It was correctly held by the ALJ: (1) that "Mark’s Ebony Ace" was sore 
on June 17, 1988 (Initial Decision at 7, 10); (2) that "Delight’s Big Toy" was 
sore on June 10, 1989 (Initial Decision at 7, 10); and, (3) that "This Is It" was 
sore on August 24, 1990 (Initial Decision at 7, 10). His holding on this point 
was based on the testimony of two USDA veterinarians, which was viewed as 
credible, that these three horses were sore. 

It was stipulated that Dwaine Elliott presented "Mark’s Ebony Ace" and 
"This Is It" to the DOP for pre-show inspection at their respective shows on 
June 17, 1988, and August 24, 1990 (Tr. 6, 7). It was also stipulated that 
Dwaine Elliott, through his employee John Odom, presented "Delight’s Big 
Toy" to the DOP for pre-show inspection at the Gaston County Charity Horse 
Show on June 10, 1989 (Tr. 7).° 


*It was also stipulated that: (1) "on June 16th, 1988, Dwaine Elliott entered and paid the entry 
fee for Mark’s Ebony Ace” (Tr. 6); that (2) "on August 6th, 1990, Dwaine Elliott entered and paid 
the entry fee for This Is It” (Tr. 6); and, that (3) "Dwaine Elliott on June 8th, 1989, paid the entry 
fee and entered the horse known as Delight’s Big Toy” (Tr. 7). The ALJ’s holding that the horses 
in this matter were entered prior to their inspections was based, in part, on this stipulation (Initial 
Decision at 8 n.2). The ALJ misinterpreted this stipulation. The Supreme Court has stated that "[iJf 

(continued...) 
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As found, pre-show inspection is a part of the entry process. These three 
horses, therefore, were still in the process of being entered at the time of their 
respective pre-show inspections. Accordingly, Respondent is in violation of 
§ 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), which prohibits the entering 
of a horse, while sore, for the purpose of showing or exhibiting that horse. 


C. Respondent Should Receive a $6,000 Civil Penalty and a 
Disqualification Period of 15 Years. 


The administrative officials recommend that the maximum civil penalty of 
$2,000 per count ($6,000 total) and a disqualification period of 5 years per 
count (for a total of 15 years) be imposed upon Respondent for the serious 


5(...continued) 

[a] stipulation is to be treated as an agreement concerning the legal effect of admitted facts, it is 
obviously inoperative; since the court cannot be controlled by agreement of counsel on a subsidiary 
question of law." Swift & Co. v. Hocking Valley Ry. Co., 243 U.S. 281, 289 (1917) (Where the 
record on appeal disclosed a statement contrary to that contained in a stipulation by the parties, the 
stipulation was held a nullity.) See also Forest Hills Early Learning Center, Inc. v. Lukhard, 661 
F. Supp. 300, 309 (E.D. Va. 1987). Whether a horse has been entered is a legal conclusion, and 
the stipulation above merely states that Dwaine Elliott completed the clerical steps of entering the 
horses on those particular dates, and not that the entire entry process had been completed. It has 
also been stated that "[t]he intention of the parties in a trial stipulation is for the determination of 
the court from the language used in the entire agreement ‘in light of the surrounding circumstances, 
including the state of the pleadings, the allegations therein, and the attitude of the parties in respect 
of the issues."” Mann v. Fender, 587 S.W.2d 188, 202 (Tex. Civ. App. 1979) (citing Texas 
Indemnity Ins. Co. v. Dunn, 221 S.W.2d 922, 924 (Tex. Civ. App.1949, no writ)). See also Still 
v. Equitable Life Assur. Soc’y of United States, 54 S.W.2d 947, 951 (Tenn. 1932). The course of 
the examinations at the hearing shows that Complainant did not intend to stipulate to the legal 
conclusion that the entry was completed prior to the pre-show examination. If that had been the 
intention, it would have been fruitless to elicit from the witnesses evidence that the horses were 
found sore during the pre-show examination, as Complainant would not have proven its case by this 
evidence. Further, the only evidence of soreness that Complainant had was based on the pre-show 
examination. If it was Complainant’s construction that an entry ended prior to this time, the 
Complaint would have reflected this by changing the allegation to showing or exhibiting, as opposed 
to entering, a sore horse. The pleadings allege, however, that Respondent entered the horses while 
sore, and this illustrates that Complainant did not stipulate to the completion of the entry of the 
horses on the dates contained in the stipulation. 
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violations in this case. The knowledge of Mr. Elliott, the seriousness of the 
violations, and the Judicial Officer’s adherence to a policy that comparable 
sanctions should be imposed for comparable violations, compel the imposition 
of the maximum civil penalty and a disqualification period. In re Rowland, 40 
Agric. Dec. 1934, 1952 (1981), affd, 713 F.2d 179 (6th Cir. 1983). The 
Judicial Officer has previously imposed a civil penalty of $2,000 and a disquali- 
fication period of 5 years upon a knowledgeable second-time violator. In re 
Blades, 40 Agric. Dec. 1725, 1730-32 (1981), rev’d on other grounds, 683 F.2d 
280 (8th Cir. 1982). 

The Act permits the Secretary to consider the following factors to 
determine the amount of a civil penalty (15 U.S.C. § 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matter as justice may require. 


In most cases, the maximum civil penalty--$2,000 per violation--has been 
warranted. Stamper, 42 Agric. Dec. at 62. The violations in this case are 
extremely grave since this is exactly the type of inhumane and anti-competitive 
conduct that Congress intended to eliminate by the Act. H.R. REP. No. 1174, 
94th Cong., 2d Sess. 19 (1976), reprinted in 1976 U.S.C.C.A.N. 1704-14. A 
trainer is not insulated from civil penalties because he lacked knowledge or 
intent of the horse’s soring. Stamper, 42 Agric. Dec. at 44-57. It has been 
stated that a trainer is in the best position to sore a horse or to observe that 
using a chain on a horse is causing soreness. Full training responsibility, 
experience, skill, and close and regular contact with a horse while training for 
exhibition usually justify an inference that the trainer knew or should have 
known of the sensitive condition of the horse’s forelegs. In re Thornton, 41 
Agric. Dec. 870, 913 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983). Respondent 


°The disqualification is from showing or exhibiting any horse, judging or managing any horse 
show, horse exhibition, or horse sale or auction (15 U.S.C. § 1825(C)). The Department’s sanction 
policy places appropriate weight upon the sanction recommendations of the administrative officials 
charged with enforcing the Act; and examines the nature of the violations in relation to the remedial 
purposes of the statute (see In re S.S. Farms Linn County, Inc., 50 Agric. Dec. 476 (1991), appeal 
docketed No. 91-70169 (9th Cir. Mar. 8, 1991); In re Palmer, 50 Agric. Dec. 1762, 1790-91 
(1991)). 
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Elliott has 26 years of experience with training walking horses, and trained the 
three horses involved in this case. Respondent had custody of the horses and 
knowledge of the methods and training devices utilized to prepare them for 
showing. He palpated the horses himself and had others do so prior to 
presenting the horses to the DOP. Therefore, he knew or should have known 
of the condition of the horses. 

The ALJ took judicial notice of Respondent’s prior offense (Tr. 9, 10). 
Previously, Mr. Elliott was assessed a civil penalty of $1,000 for exhibiting a 
horse while sore. In re Purvis, 38 Agric. Dec. 1271 (1979). 

Because of the gravity of these offenses, the culpability of Respondent, and 
his prior offense, a $2,000 civil penalty per count is justified. 

The imposition of a period of disqualification is discretionary. However, 
a disqualification period had been recommended by APHIS, and the Judicial 
Officer has held that disqualification is an appropriate sanction in almost every 
Horse Protection Act case. In Jn re Rowland, the Judicial Officer noted (40 
Agric. Dec. at 1951-52): 


Congress has provided the Department with the "tools" needed to 
eliminate the practice of soring Tennessee Walking Horses. But they 
must be used, to be effective. In order to achieve the Congressional 
purpose of the Act, it would seem necessary to impose at least the 
minimum disqualification provisions of the 1976 amendments on every 
horse owner (and trainer) who allows one of his horses to be exhibited 
while sore.”° 


10 


I can envisage no circumstance presently warranting an 
exception from this policy. 


Although the factors mentioned in determining the amount of a civil 
penalty need not be considered in deciding whether to impose a period of 
disqualification upon a violator, these factors do support such a penalty in this 
case. If a disqualification period is imposed, the minimum period for a 
second violation is 5 years. At the hearing, the ALJ took official notice of 
Respondent’s prior adjudicated violation (Tr. 9, 10). Therefore, the violations 
in this case represent second, third and fourth violations by Mr. Elliott. 
Nothing in this case remotely justifies that no disqualification be assessed. To 
the contrary, Respondent Elliott is a habitual offender of the Act, and these 
serious and deliberate violations are worthy of severe sanctions. See Tr. at 
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218-23, 243. A 5-year disqualification period is imposed for each violation for 
a total of 15 years. These 5-year periods should run consecutively. This is a 
severe penalty, but it does not prevent a trainer from breeding horses. 
Stamper, 42 Agric. Dec. at 61. In fact, Mr. Elliott has some education and 
training in horse breeding (Tr. 296, 297). Thus, this disqualification is not the 
equivalent of a complete suspension order such as is imposed under other 
regulatory statutes. See In re Stamper, 42 Agric. Dec. at 59. The disquali- 
fication provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the 
civil penalties as operation costs. H.R. REP. NO. 1597, 94th Cong., 2d Sess. 
11 (1976), reprinted in 1976 U.S.C.C.A.N. 1696, 1706. Despite his previously 
being assessed a civil penalty, Respondent Elliott has continued to violate the 
Act. Failure to severely discipline him will send the wrong message to other 
trainers in the industry. 

It is held that “entering" is a process through which a horse is placed in the 
status of being entered or is caused to remain in that status, and that 
whenever a horse is found to be sore at any point in the entry process, any 
person or persons who caused or allowed the horse to be entered are subject 
to sanctions under the Act. 

Accordingly, I find that William Dwaine Elliott: (1) was in the process of 
entering "Mark’s Ebony Ace" on June 17, 1988, at the East Tennessee Walking 
Horse Classic at Gray, Tennessee, while the horse was sore; (2) was in the 
process of entering "Delight’s Big Toy" on June 10, 1989, at the Gaston 
County Charity Horse Show at Dallas, North Carolina, while the horse was 
sore; and (3) was in the process of entering "This Is It" on August 24, 1990, 
at the Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee, while the horse was sore. Accordingly, Respondent William 
Dwaine Elliott is found in violation of section 5(2)(B) of the Act (15 U.S.C. 
§ 1824(2)(B)). 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Dwaine Elliott is assessed a civil penalty of $6,000 for 
violations of section 5(2)(B) of the Horse Protection Act (15 U.S.C. § 
1824(2)(B)), which shall be paid within 60 days after service of this Order by 
certified check or money order, made payable to the Treasurer of the United 
States, and sent to Ms. Norma J. Morgan, United States Department of 
Agriculture, Office of the General Counsel, Room 2014-South Building, 
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Washington, D.C. 20250-1400. 

2. Respondent Dwaine Elliott is disqualified for 15 years from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of the disqualification Order shall become effective on the 
30th day after service of this Order on Respondent. 


In re: WILLIAM DWAINE ELLIOTT, BERNICE ELLIOTT, DAVID D. 
SMITH, AND MR. AND MRS. FARRELL HUGHES. 

HPA Docket No. 90-20. 

In re) WILLIAM DWAINE ELLIOTT AND SCOTT LAMBERT. 

HPA Docket No. 91-122. 

Stay Order filed June 9, 1992. 


J. LaVonne Martin & Norma J. Morgan, for Complainant. 
Philip L. Whitson, Charlotte, NC, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re) TOMMY SMITH. 
HPA Docket No. 92-2. 
Decision and Order filed May 29, 1992. 


Default — Failure to file timely answer — Entering a horse while sore — Civil penalty — 
Disqualification order — Setting effective date of sanction — Untimely appeal. 


The Judicial Officer affirmed the Decision and Order by Judge Bernstein (ALJ) finding that 
Respondent entered a horse, while the horse was sore. The ALJ assessed a civil penalty of 
$2,000 against Respondent and disqualified Respondent for 1 year, inter alia, from showing, 
exhibiting or entering a horse in a horse show. Where a timely Answer is not filed, a Default 
Order is appropriate. A $2,000 civil penalty is appropriate where Respondent presented no 
evidence warranting a lesser civil penalty. Respondent is not permitted to select the beginning 
of the 1-year disqualification period. Respondent’s second Appeal was not timely filed. Even 
if it were, Respondent’s argument is without merit that the Department has no jurisdiction to 
find an exhibitor in violation of the Act prior to the time the horse is exhibited. 
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M. Bradley Flynn, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seg.). On March 9, 1992, 
Administrative Law Judge Edwin S. Bernstein (ALJ) filed an Initial Decision 
and Order in which he found that Respondent entered a horse at 
Harrodsburg, Kentucky, on May 3, 1991, while the horse was sore. The ALJ 
assessed a civil penalty of $2,000 and disqualified Respondent for 1 year, inter 
alia, from showing, exhibiting or entering any horse in a horse show. 

On April 6, 1992, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case was 
referred to the Judicial Officer for decision on April 20, 1992. 

Upon a careful consideration of the entire record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order (see 7 C.F.R. 
§ 1.145(i); Veg-Mix, Inc. v. U.S. Dep’t of Agric., 832 F.2d 601, 608-09 (D.C. Cir. 
1987)). Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This proceeding was instituted under the [Horse Protection Act of 1970] 
("Act"), as amended ([{15] U.S.C. § [1821] et seq.), by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondent willfully violated the 
Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Tommy 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 7 U.S.C. 
§§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Smith by the Hearing Clerk by certified mail. Respondent was informed in 
the letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondent Tommy Smith failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


1. Respondent Tommy Smith is an individual whose mailing address is 
4002 Madira Drive, Somerset, Kentucky 42501. 

2. At all times material herein, respondent Tommy Smith was the owner 
and trainer of the horse known as "Intruder’s Bay Lad" and entered this horse 
as Entry No. 140, Class No. 2, on May 3, 1991, at the Kentucky Walking and 
Racking Horse Trainers Association Derby Classic Horse Show at 
Harrodsburg, Kentucky. 

3. On May 3, 1991, respondent Tommy Smith, in violation of section 
5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose of 
showing or exhibiting the horse known as "Intruder’s Bay Lad" as Entry No. 
140, in Class No. 2, at the Kentucky Walking and Racking Horse Trainers 
Association Derby Classic Horse Show at Harrodsburg, Kentucky, while the 
horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B) 
(1988)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s rules of practice governing formal adjudicatory 
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administrative proceedings instituted by the Secretary, a Respondent’s failure 
to file a timely Answer or deny the allegations of the Complaint constitutes 
an admission of the allegations in the Complaint and a waiver of hearing. 
Specifically, the rules of practice provide (7 C.F.R. §§ 1.136(a)-(c), .139, 
.141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint ... the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. ... 


(b) Contents. The answer shall: 
(1) Clearly admit, deny, or explain each of the allegations of the 


Complaint and shall clearly set forth any defense asserted by the 
respondent; or 


(2) State that the respondent admits all the facts alleged in the 


complaint; or 


(3) State that the respondent admits the jurisdictional allegations 
of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 
procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 
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The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent by 
the Hearing Clerk. Within 20 days after service of such motion and 
proposed decision, the respondent may file with the Hearing Clerk 
objections thereto. If the Judge finds that meritorious objections have 
been filed, complainant’s Motion shall be denied with supporting 
reasons. If meritorious objections are not filed, the Judge shall issue 
a decision without further procedure or hearing. . . . 


§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the 
facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. 


The Complaint contains allegations virtually identical to the findings of 
fact, supra, and states (Complaint at 2): 


The respondent shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondent expressly and accurately advised Respondent of the 
effect of failure to file an Answer or plead specifically to any allegation of the 
Complaint. The letter states: 


In accordance with the rules of practice governing proceedings under 
the Act, a copy of which is enclosed, you will have 20 days from the 
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receipt of this letter within which to file with the Hearing Clerk an 
original and three copies of your answer. Your answer should contain 
a definite statement of the facts which constitute the grounds of 
defense, and should specifically admit, deny or explain each of the 
allegations of the complaint. Failure to file an answer to or plead 
specifically to any allegation of the complaint shall constitute an 
admission of such allegation. 


Within the same time allowed for the filing of your answer, you may, 
if you wish, request an oral hearing. Failure to file such a request will 
constitute a waiver, on your part, of oral hearing. 


Accordingly, the default order was properly issued in this case. Although 
on rare occasions default decisions have been set aside for good cause shown 
or where Complainant did not object,” Respondent has shown no basis for 
setting aside the default decision here.’ 


2In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); In re J. Fleishman & Co., 
38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re Christ, 
L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 195 
(1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case remanded 
to determine whether just cause exists for permitting late answer), final decision, 40 Agric. Dec. 
1254 (1981). 


5See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 

In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); In re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); In re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); In re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely answer not 
filed; respondent properly served even though his sister, who signed for the complaint, forgot to give 
it to him until after the 20-day period had expired); In re Zedric, 46 Agric. Dec. 948 (1987) (default 
order proper where timely answer not filed); In re Schmidt & Son, Inc., 46 Agric. Dec. 586 (1987) 
(default order proper where timely answer not filed); In re Carter, 46 Agric. Dec. 207 (1987) 
(default order proper where timely answer not filed; respondent properly served where complaint 
sent to his last known address was signed for by someone); Jn re McDaniel, 45 Agric. Dec. 2255 
(continued...) 
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The requirement in the Department’s rules of practice that Respondent 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The Department's five 
ALJ’s frequently dispose of 450 to 500 cases in a year. Last year the 
Department’s Judicial Officer disposed of 56 cases. In a recent month, 50 


5(...continued) 

(1986) (default order proper where timely answer not filed); In re Mayes, 45 Agric. Dec. 2320 
(1986) (default order proper where answer not filed), rev’d on other grounds, 836 F.2d 550 (6th 
Cir. 1987) (unpublished); In re Pieszko, 45 Agric. Dec. 2565 (1986) (default order proper where 
answer not filed); In re Henson, 45 Agric. Dec. 2246 (1986) (default order proper where answer 
admits or does not deny material allegations); In re Guffy, 45 Agric. Dec. 1742 (1986) (default order 
proper where answer, filed late, does not deny material allegations); In re Blaser, 45 Agric. Dec. 
1727 (1986) (default order proper where answer does not deny material allegations); In re Northwest 
Orient Airlines, 45 Agric. Dec. 2190 (1986) (default order proper where timely answer not filed); 
In re Schwartz, 45 Agric. Dec. 1473 (1986) (default order proper where timely answer not filed); 
In re Midas Navigation, Lid., 45 Agric. Dec. 1676 (1986) (default order proper where answer, filed 
late, does not deny material allegations); In re Gutman, 45 Agric. Dec. 956 (1986) (default order 
proper where answer does not deny material allegations); In re Daul, 45 Agric. Dec. 556 (1986) 
(default order proper where answer, filed late, does not deny material allegations); Jn re Eastern Air 
Lines, Inc., 44 Agric. Dec. 2192 (1985) (default order proper where timely answer not filed; 
irrelevant that respondent’s main office did not promptly forward complaint to its attorneys); In re 
Cuttone, 44 Agric. Dec. 1573 (1985) (default order proper where timely answer not filed; 
respondent Carl D. Cuttone properly served where complaint sent by certified mail to his last 
business address was signed for by Joseph A. Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 
1986) (unpublished); In re Corbett Farms, Inc., 43 Agric. Dec. 1775 (1984) (default order proper 
where timely answer not filed; respondent cannot present evidence that it is unable to pay $54,000 
civil penalty where it waived its right to a hearing by not filing a timely answer); In re Jacobson, 
43 Agric. Dec. 780 (1984) (default order proper where timely answer not filed); In re Buzun, 43 
Agric. Dec. 751 (1984) (default order proper where timely answer not filed; respondent Joseph 
Buzun properly served where complaint sent by certified mail to his residence was signed for by 
someone named Buzun); In re Mayer, 43 Agric. Dec. 439 (1984) (decision as to respondent Doss) 
(default order proper where timely answer not filed; irrelevant whether respondent was unable to 
afford an attorney), appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 
Agric. Dec. 46 (1984) (default order proper where timely answer not filed); In re Berhow, 42 Agric. 
Dec. 764 (1983) (default order proper where timely answer not filed); In re Rubel, 42 Agric. Dec. 
800 (1983) (default order proper where respondent acted without an attorney and did not understand 
the consequencesand scope of a suspension order); In re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that would be 
issued); In re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely answer not 
filed); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default order not set 
aside because of respondents’ contentions that they misunderstood the Department’s procedural 
requirements, when there is no basis for the misunderstanding). 
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new cases were filed with the Hearing Clerk. 

The courts have recognized that administrative agencies "should be ‘free 
to fashion their own rules of procedure and to pursue methods of inquiry 
capable of permitting them to discharge their multitudinous duties.“ If 
Respondent were permitted to contest some of the allegations of fact at this 
late date, or raise new issues, all other Respondents in all other cases would 
have to be afforded the same privilege. Permitting such practice would greatly 
delay the administrative process and would require additional personnel. 
However, there is no basis for permitting Respondent to present matters by 
way of defense at this time. 

Even if Respondent were permitted to raise a new defense at this late 
date, it would be to no avail. Respondent states in his Appeal that "I would 
like to appeal the $2000 fine and move that there be no fine set forth in the 
case" (Appeal at 1). However, no basis for such action is set forth in the 
Appeal. It is the Department’s policy to impose at least the minimum 
disqualification period provided for by the Act, together with a civil penalty 
of $2,000, unless the Respondent presents evidence warranting a lesser civil 
penalty. See, e.g., In re Stamper, 42 Agric. Dec. 20, 57-63 (1983), aff'd, 722 
F.2d 1483 (9th Cir. 1984). Respondent presented no evidence warranting a 
lesser civil penalty and, therefore, a $2,000 civil penalty is appropriate here for 
Respondent’s serious offense of entering a horse while it is sore. 

Respondent’s Appeal agrees “to a one year period of disqualification 
starting December 25, 1991 and ending December 25, 1992" (Appeal at 1). 
Although the 1-year disqualification is appropriate for the serious offense of 
entering a horse while it is sore, there is no basis for permitting Respondent 
to pick the effective date of the disqualification order. See In re Mattes 
Livestock Auction Market, Inc., 42 Agric. Dec. 1894 (1983) (removal of stay 
order) (following court of appeals affirmance, lifting of stay order was delayed 
to prevent suspension order from becoming effective during the Christmas 
holiday season, when Respondent’s business was "light"). On the other hand, 
the effective date of the suspension order may be intentionally set to begin 
during the Respondent’s "heavy" season. Jn re Magic Valley Potato Shippers, 
Inc., 40 Agric. Dec. 1557, 1572 (1981), aff'd per curiam, 702 F.2d 840 (9th Cir. 
1983). The effective date of a suspension order is of sufficient importance to 


‘Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. 
v. United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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warrant trying a case, even though the parties are in agreement on all other 
issues. Jn re Britton Bros., Inc., 46 Agric. Dec. 784 (1987) (ruling on certified 
question), final decision, 49 Agric. Dec. 423 (1990). Accordingly, as 
customary, the disqualification Order shall become effective on the 30th day 
after service of this Order on Respondent. 

On May 19, 1992, Respondent filed a second Appeal, which is dismissed 
as untimely. 7 C.F.R. § 1.145(a). However, even if it were timely, it would 
be dismissed as without merit. Respondent argues that the Department "does 
not have any authority to write an exhibitor up [for a sore horse] before he 
exhibits the horse" (Second Appeal at 1). That argument is without merit. 
In re Elliott, 51 Agric. Dec. __ (May 14, 1992). 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Tommy Smith is assessed a civil penalty of $2,000, which 
shall be paid by a certified check or money order, made payable to the 
Treasurer of the United States, and forwarded to M. Bradley Flynn, U.S. 
Department of Agriculture, Office of the General Counsel, Room 2014-South 
Building, Washington, D.C. 20250-1400, within 60 days from the date of 


service of this Order on Respondent. 

2. Respondent Tommy Smith is disqualified for 1 year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of the disqualification Order shall become effective on the 
30th day after service of this Order on Respondent. 
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In re) RONALD GREEN and ROBERT MEDINA. 

HPA Docket No. 90-17. 

and 

In re: RONALD GREEN, SR., SKILLMAN, INC., ROBERT MEDINA and 
MARY MEDINA. 

HPA Docket No. 91-104. 

Decision and Order filed May 5, 1992. 


Alter ego - Commingling of funds - Jointly assessed civil penalty - Mattes distinguished - First 
violation - Disqualification - Prior consent decree. 


Judge Edwin S. Bernstein concluded that Respondents, Robert Medina and his alter ego, 
Skillman, Inc., violated the Horse Protection Act (HPA), by allowing a horse owned by them to 
be entered for showing while sore. Robert Medina and Skillman were disqualified from 
significant participation in the horse industry for one year and were jointly assessed a civil 
penalty. Judge Bernstein based his conclusion that Skillman was Robert Medina’s alter ego on 
evidence that Medina formed, directed and controlled the corporation of which he owned a 
twenty per-cent share. Evidence of the commingling of private and corporate financial matters 
was a Significant factor in this determination. Ownership of the facility, which sometimes housed 
the horse, was insufficient evidence to support a finding that Mary Medina was an owner of the 
horse. Consequently, the complaint was dismissed as to Mary Medina. According to 
departmental precedent, the period of disqualification imposed for a first violation of the HPA, 
is one year, except where there are unusually flagrant circumstances. Unlike the facts underlying 
the Mattes case, there was no basis here to conclude that Respondent’s spouse would circumvent 
her husband’s disqualification by her continued participation in the horse industry. Judge 
Bernstein therefore denied Complainant’s request that Mary Medina be disqualified for the sole 
reason of preventing circumvention. Where there is a finding of alter ego, a civil penalty is 
generally assessed jointly against the corporate and individual respondents. Separate penalties 
are not assessed in this circumstance. The policy that a suspension should be greater than that 
imposed against the same respondent in a prior consent decision did not alter the sanction in 
this case, since Robert Medina’s previous disqualification was for less than one year, and the 
presumption that the prior sanction failed to deter the current violation was unwarranted. 


Donald A. Tracy, for Complainant. 
Mark A. Trigg, Atlanta, Georgia, for Respondents. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (the Act"), 15 U.S.C. § 1821 et seg. This proceeding 
was instituted through a Complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of Agriculture, on 
March 6, 1991. 

On June 26, 1991, an Order was entered consolidating HPA Docket No. 
90-17 and HPA Docket No. 91-104. The allegations of the Complaint in HPA 
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90-17 were resolved through Consent Decisions as to both Respondents 
named in the Complaint, Robert Medina and Ronald Green, on May 16, 1991 
and September 17, 1991, respectively. 

The Complaint in HPA 91-104 alleged that Respondent Skillman, Inc., is 
a corporation owned and controlled by Respondents Robert B. Medina and 
Mary D. Medina; that Skillman, Inc., Robert B. Medina and Mary D. Medina 
owned the horse "Mr. Yosemite Sam," also known as "Yosemite Sam," and 
that on March 29, 1990, Respondents allowed the horse to be entered for 
showing while sore, in violation the Act. The Administrator seeks civil 
penalties and disqualification of Respondents from significant participation in 
the horse industry. Respondents filed a timely Answer on April 29, 1991, 
denying the material allegations of the Complaint. 

I presided over a hearing on October 3, 1991, in New York City. 
Complainant was represented by Donald A. Tracy, Esq., Office of the General 
Counsel, U.S. Department of Agriculture. Respondents were represented by 
Mark A. Trigg, Esq., Atlanta, Georgia. The parties filed proposed findings 
of fact, proposed conclusions of law and briefs on January 22, January 28 and 
February 14, 1992. All proposed findings, proposed conclusions and 
arguments have been considered. To the extent indicated they have been 
adopted. Otherwise, they have been rejected as irrelevant or not supported 


by the evidence. "CX" refers to Complainant’s exhibits, "RX" to Respondents’ 
exhibits, and "Tr." to transcript pages. 


Applicable Statutes 


D 


(3) The term "sore" when used to describe a horse means that-- 


(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person 
on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected 
by a person into or used by a person on any limb of a horse, 
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or 


(D) any other substance or device has been used by a person 
on any limb of a horse or a person has engaged in a practice 
involving a horse, 


and as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical 
pain or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a 
person licensed to practice veterinary medicine in the State in which 
such treatment was given. 


S.C.A. § 1824(2 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or horse 
exhibition, of any horse which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or horse exhibition, any horse 
which is sore, (C) selling, auctioning, or offering for sale, in any horse 
sale or auction, any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which is sore by 
the owner of such horse. 


15 US.CA. § 1825(d)(5 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


15 U.S.C.A. § 1825(b)(1 
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(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. 


15 US.CA. § 1825(c) 


(c) In addition to any fine, imprisonment, or civil penalty authorized 
under this section, any person who... (a) . . . paid a civil penalty 
assessed under subsection (b) . . . for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, . . . from showing or exhibiting 
any horse, judging or managing any horse show, horse exhibition, or 
horse sale or auction for a period of not less than one year for the first 
violation ... . 


Findings of Fact 


1. Respondents Robert and Mary Medina are individuals whose mailing 
address is Thornridge Farm, Hollow Road, Route 518, Skillman, New Jersey 
08558. (Answer, { 1) 

2. Respondent Skillman, Inc., is a corporation whose mailing address is 
Thornridge Farm, Hollow Road, Route 518, Skillman, New Jersey 08558. 
(Answer, { 1) 

3. Skillman, Inc., was the owner of "Mr. Yosemite Sam" at the time that 
horse was entered for show on March 29, 1990. (CX 6; RX 2) 

4. On March 29, 1990, "Mr. Yosemite Sam" was entered to show as Entry 
No. 998, Class No. 27 at the 22nd National Walking Horse Trainers’ Show in 
Shelbyville, Tennessee. (CX 1, 2 and 3; Answer, { 4) 

5. On March 29, 1990, Designated Qualified Person (DQP) Bob Flynn 
examined "Mr. Yosemite Sam" and issued a DQP ticket indicating that the 
horse was sensitive in both front feet when presented for inspection prior to 
the show. DQP Flynn rejected the horse from showing. (CX 3 and 4) 

6. On March 29, 1990, "Mr. Yosemite Sam" experienced pain in both of 
its front feet when it was examined prior to the Trainers Show in Shelbyville. 
(CX 1, 2, and 3) 
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7. On March 29, 1990, two United States Department of Agriculture 
veterinarians, Dr. Allen Knowles and Dr. Lonnie Crichfield, examined 
"Mr. Yosemite Sam" when he was presented for inspection prior to the show 
and agreed that the horse met the criteria to be classified as sore, as defined 
by the Act. (CX 2 and 3; Tr. 27-30, 61) 

8. "Mr. Yosemite Sam" was worked in chains and would have worn 
chains in the show ring on March 29, 1990. (Tr. 157) 

9. Dr. Knowles recorded his professional opinion that the pain exhibited 
by "Mr. Yosemite Sam" on March 29, 1990, was caused by action devices 
and/or caustic chemicals. (CX 2) 

10. Robert Medina was the only director listed in Skillman Inc.’s New 
Jersey incorporation papers. (CX 7) 

11. Hollow Road, Inc., is the sole shareholder of Skillman, Inc. (Tr. 136) 

12. Robert Medina and four other shareholders - Ronald Green, Sr., 
Ronald Green, Jr., Jeffrey Green, and Eugene DiPace - each own 20 per cent 
of Hollow Road, Inc.’s stock. (Tr. 136) 

13. The annual report of Skillman, Inc. listed Robert Medina as its 
registered agent, reflecting the records of the office of the New Jersey 
Secretary of State at the time the horse was entered for showing on March 29, 
1990. (CX 8; Tr. 121-23) 

14. On April 2, 1990, Robert Medina signed the annual report of 
Skillman, Inc. for 1989, on which his name and his title, Secretary, were 
entered first under the heading of officers, and the name of Ronald Green, 
Jr. was entered as President below Mr. Medina’s name. (CX 8) 

15. Robert Medina gave his wife’s name to the Breeder’s Association to 
be used as the contact person regarding "Mr. Yosemite Sam." (Tr. 142) 

16. Robert Medina was responsible for the direction and control of 
Skillman, Inc. during the period in which the corporation owned the horse, 
"Mr. Yosemite Sam." (CX 8; Tr. 87-88, 142, 144-145, 147, 157-158) 

17. Robert Medina and Mary Medina were listed as the horse’s owners 
on the entry sheet for the March 29, 1990, show and on the DOP ticket. (CX 
4 and 5) 

18. Mary Medina purchased "Mr. Yosemite Sam" in 1986 and transferred 
it to Skillman, Inc., on May 1, 1989, in exchange for a note. (CX 6; 
Tr. 135-36, 141-42, 145) 

19. During his testimony, Robert Medina answered "yes" to the question, 
"Do you have another facility in Tennessee, which is known as Thornridge 
South?" (Tr. 157) Thornridge South paid the trainer of "Mr. Yosemite Sam" 
during the time the horse was entered for show on March 29, 1990. (Tr. 157- 
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58) While the horse was owned by Skillman, Inc., "Mr. Yosemite Sam" was 
kept at Thornridge South and at Thornridge Farms, in New Jersey, which is 
owned by Mary Medina. (Tr. 156-158) 

20. Respondents stipulated that Robert and Mary Medina each have the 
financial resources to pay any civil penalty that may be assessed as a result of 
this proceeding without significant financial hardship or inability to continue 
in their business. (Tr. 7) 


Conclusions of Law 


1. On March 29, 1990, when "Mr. Yosemite Sam" was entered as Entry 
No. 998, Class No. 27, at the 22nd National Walking Trainers’ Show in 
Shelbyville, Tennessee, that horse was "sore" as that term is defined in 15 
USS.C. § 1821(3)(D). 

2. The owners of "Mr. Yosemite Sam" violated 15 U.S.C. § 1824(2) by 
allowing the entry of the horse in the March 29, 1990, horse show while the 
horse was sore. 

3. Respondent Skillman, Inc. was listed as the owner of "Mr. Yosemite 
Sam" at the time of the horse show, however Skillman, Inc. was the alter ego 
of Respondent Robert Medina who was also the owner of the horse at that 
time. 

4. Respondent Mary Medina was not the owner of "Mr. Yosemite Sam" 
at the time of the show and did not violate the Act, as alleged. 

5. The requested sanction of the assessment of a civil penalty of $2,000 
against Respondents Skillman, Inc. and Robert Medina is appropriate, 
however the $2,000 should be jointly assessed against these Respondents and 
not separately assessed against each Respondent. 

6. Disqualification of Respondents Skillman, Inc. and Robert Medina 
from showing, exhibiting, or entering any horse, and from judging, managing, 
or otherwise participating in any horse show for a period of one year is an 
appropriate additional sanction. 


Discussion 


1. Liability of the Horse’s Owners 

Respondents concede that Complainant has proved that "Mr. Yosemite 
Sam" was sore as defined by the Act when entered for show on March 29, 
1990. (See Respondents’ Proposed Conclusions of Law at 13-14) By 
longstanding precedent, an owner will be held accountable for allowing his 
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horse to be shown or entered unless the horse was shown without his 
permission or acquiescence. See, In re: Stamper, 42 Agric. Dec. 20, 57 & n.13 
(1983) aff'd 722 F.2d 1483 (9th Cir. 1984). 

2. Liability of Robert Medin 

Under the doctrine of alter ego, a corporate entity may be disregarded and 
liability may be assessed against individuals who own or control the 
corporation. Bangor Punta Operations Inc. v. Bangor and Aroostook Railroad, 
417 U.S. 703, 713 (1974); Lowen v. Tower Asset Mgmt., Inc., 829 F.2d 1209, 
1220-21 (2nd Cir. 1987). In Labadie Coal Co. v. Black, 672 F.2d 92, 97 (D.C. 
Cir. 1982), the Court stated that alter ego can be based upon control exercised 
by a non-shareholder. In Jn re: Perfect Potato Packers, 45 Agric. Dec. 338 
(1986), the Judicial Officer found that a corporation was the alter ego of a 
non-shareholder, who held complete beneficial ownership. Other applicable 
cases where alter ego was found include Bruhn’s Freezer Meats v. USDA, 438 
F.2d 1332, 1343 (8th Cir. 1971) and Sebastopol Meat Co. v. Sec. of Agriculture, 
440 F.2d 983, 986 (9th Cir. 1971). The general rule is that a "corporate entity 
may be disregarded in the interests of public convenience, fairness and equity." 
Capital Telephone Co. v. FCC, 498 F.2d 734, 738 (D.C. Cir. 1974). 

Among the factors to be considered in determining whether a corporate 
entity is the alter ego of an individual who owns or controls it are that the 
corporation was formed at the direction of the individual whose alter ego it is 
alleged to be; that the individual exercised substantial, if not exclusive control 
over the corporation; commingling of corporate and individual funds; 
nonfunctioning of other directors and officers; failure to observe corporate 
formalities, including the absence of corporate records; and that the 
corporation is a facade for the operations of the dominant stockholder(s). 
The inquiry focuses on control of the corporation. Control must be active and 
substantial, though it need not be exclusive. The test is a practical one based 
upon the facts. In general, the “corporate form may be ignored whenever an 
individual so dominates his organization as in reality to negate its separate 
personality." Labadie Coal Co. v. Black, 672 F.2d at 97; Contractors, Laborers, 
Teamsters and Engineers Health and Welfare Plan v. Hroch, 757 F.2d 184, 190 
(8th Cir. 1985); Valley Finance, Inc. v. United States, 629 F.2d 162, 172 (D.C. 
Cir. 1980); DeWitt Truck Brokers, Inc. v. W. Ray Flemming Fruit Co., 540 F.2d 
681, 686-87 (4th Cir. 1976); In re: Perfect Potato Packers, 45 Agric. Dec. at 348. 

I conclude that Skillman, Inc. is the alter ego of Robert Medina. 
Mr. Medina owned 20 per cent of the stock of Hollow Road, Inc., the sole 
shareholder of Skillman. He formed, directed and controlled the corporation. 
Mr. Medina, with his wife, Mary, was listed as the horse’s owner on the entry 
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sheet for the show at which the horse was entered while sore, and on the 
DOP ticket indicating DOP Flynn’s determination. (CX 4) He planned to 
ride the horse in the March 29 show. (Tr. 157) Skillman, Inc.’s incorporation 
papers listed Robert Medina as its sole director (CX 7) and Skillman’s 1989 
annual report listed him as its registered agent. (CX 8; Tr. 122-123) He 
signed that report in which his name and his title, Secretary, were listed first 
under the heading of officers and Ronald Green, Jr. was listed second as 
President. (CX 8) 

Mr. Medina testified that his ownership of stock in Hollow Road 
Corporation, which he testified was the sole shareholder of Skillman, Inc., is 
limited to 20 per cent, while the remaining 80 per cent was divided equally 
among Ronald Green, Sr., Ronald Green, Jr., Jeffrey Green, and Eugene 
DiPace (Tr. 136-37) and that he is only one of five directors of Hollow Road 
Corporation, the remaining four directors being the shareholders listed above. 
(Tr. 143) However, Mr. Medina’s ownership of a mere 20 per cent of stock 
is not dispositive of the alter ego issue. Labadie Coal Co. v. Black, 672 F.2d 
at 97; In re: Perfect Potato Packers, 45 Agric. Dec. at 348. The evidence 
demonstrates that Mr. Medina exercised dominant authority within the 
corporation rather than the weak influence of a minority shareholder. When 
questioned about firing Ronald Green’s son from employment by Hollow 
Road Corporation, Robert Medina admitted that he did fire the man, and 
fired him from a capacity which was not that of Mr. Medina’s direct 
employment. (Tr. 144, 147) This testimony implies that Mr. Medina fired 
Ronald Green’s son from employment by the corporation. That Mr. Medina 
fired a member of the family that owned three times the stock in the 
corporation as Medina, contradicts Robert Medina’s claim that he did not 
occupy the dominant position in the corporation. Furthermore, he was able 
to fire Ronald Green’s son although there is no evidence that the majority of 
directors and shareholders approved of this action. (Tr. 144-45) 

Equally inconsistent with the contention that Mr. Medina did not dominate 
the corporation were his actions designed to place his wife in a position of 
control, regarding transfer of the horse. Mr. Medina testified that he listed 
his wife as contact for Skillman, Inc., in the Breeders’ Association’s records 
for "Mr. Yosemite Sam" so that she would "be in a control position," in regard 
to transfer of the horse and that, in this way, "she would be the person... 
whose signature would be required by the Breeders’ [Association]."_ (Tr. 142) 
(emphasis added) 

Additionally, after the horse was diagnosed as sore, the trainer, Robert 
Green, Sr., whom Mr. Medina identified as an equal shareholder and director 
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of the owning corporation, declined to provide basic information such as the 
ownership, name, age, and sex of the horse, but instead summoned Robert 
Medina to respond to the investigator. (Tr. 88) 

Furthermore, Robert Medina testified that the trainer of the horse was 
paid by Thornridge South, a facility that he had at the time the horse was 
entered for showing while sore. (Tr. 157) This evidence demonstrates 
commingling of funds, a strong indicator of alter ego. Contractors, Laborers, 
Teamsters and Engineers Health and Welfare Plan v. Hroch, 757 F.2d at 190; 
In re: Perfect Potato Packers, 45 Agric. Dec. at 345. 

3. Liability of Mary Medina 

The evidence does not demonstrate that Skillman, Inc., is the alter ego of 
Mary Medina or support a finding that she is individually liable. Although 
Mary Medina, with her husband, was listed as the horse’s owner on the entry 
sheet and on the DOP ticket (CX 4 and 5), the records of the Breeders’ 
Association show that Mrs. Medina no longer held any interest in the horse 
at the time it was found to be sore. (CX 6, RX 2) Robert Medina testified 
without contradiction that Mary Medina never owned any interest in Skillman, 
Inc. (Tr. 137) and that the corporation gave Mrs. Medina a note in 
consideration for the horses which were transferred from her individual 
ownership to Skillman. (Tr. 141-142, 145) Although Mrs. Medina’s name was 
listed as the contact for Skillman, Inc., in the records of the Breeders’ 
Association regarding the horse, (Tr. 142; RX 2, { 5) Robert Medina’s 
uncontested testimony is that he listed his wife’s name as the contact without 
consulting her. (Tr. 142) 

Complainant contends that Mrs. Medina owned an interest in 
"Mr. Yosemite Sam" because she held a lien on the horse. I disagree. A lien 
confers no title to property. It confers only a right to have a debt satisfied out 
of property. A lien necessarily supposes that title is in another person. 
Brunner v. Home for Aged of the Little Sisters of the Poor, 429 S.W. 381, 382 
(Ky. 1968). 

Ownership of Thornridge Farm, where the horse was sometimes kept, does 
connect Mary Medina to Skillman, Inc. (Tr. 158) However, this single factor 
is not sufficient to support a finding of alter ego. DeWitt Truck Brokers, Inc. 
v. W. Ray Flemming Fruit Co., 540 F.2d at 687. 

Complainant also argues that a disqualification against Skillman, Inc., 
would be of no effect without a concurrent order of disqualification against 
Mrs. Medina - that Mrs. Medina must be disqualified even if she is found not 
to be an owner to prevent circumvention of a disqualification order against 
Skillman, Inc. and Mr. Medina. Complainant cites In re Mattes Livestock 
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Auction Market, Inc., 42 Agric. Dec. 81 (1983), aff'd Mattes v. United States, 
721 F.2d 1125 (7th Cir. 1983) in support of its position. 

In Mattes, the Judicial Officer found that Mrs. Diane Mattes’ application 
for registration to operate the Mattes Livestock Market was an attempt to 
circumvent suspension provisions applicable to her husband’s corporation and 
her husband, and therefore should be denied. This decision reversed an 
earlier administrative law judge decision, and was affirmed by the Court of 
Appeals for the Seventh Circuit. The Judicial Officer and the Court found 
that Mrs. Mattes’ proposed registration would have circumvented suspensions 
agreed to by the corporation and Mrs. Mattes’ husband who was a 50 percent 
shareholder of the corporation. The agreed-io suspensions were of the 
corporation for 21 days, and thereafter until it demonstrated that problems 
have been corrected, and of Mrs. Mattes’ husband, Philip, for 60 days. 

The decision that Mrs. Mattes’ registration was designed to circumvent the 
suspensions related to an attempt to take over a going livestock business. The 
Judicial Officer and Court also placed great emphasis upon a lease which they 
found not to be bona fide. Although the lease was for one year, it provided 
that either party could terminate upon 15 days notice and contained no 
provision for renewal. In addition, the timing and circumstances involved in 
Mrs. Mattes’ application were extremely suspicious. Although she was 39 
years old and had not previously been personally involved in livestock 
marketing or dealing, she applied for her first license six weeks after the 
administrative complaint was issued against her husband. She had not studied 
the books or financial statement of the corporation until a few days before the 
hearing. She intended to use all of the corporation’s employees and its bank 
accounts, and charge identical rates. Additionally, there was testimony that 
Mrs. Mattes admitted that her application was "a circumvention." Although 
Mrs. Mattes denied that she used the word "circumvention," she admitted, "we 
talked about survival" and the Judicial Officer found a scheme to circumvent 
could easily be regarded as a matter of survival. Finally, it was held Mrs. 
Mattes’ failure to call as witnesses her husband and his father, persons 
considered to be potentially vital to her case, supported an inference that their 
testimonies would have been adverse to her case. 

The Mattes case, therefore, is quite different from the Medina case. 
Complainant is asking for a suspension against Mrs. Medina because she 
might circumvent the suspensions against Skillman, Inc. and Robert Medina. 
Mrs. Medina, unlike Mrs. Mattes, has been actively involved in showing horses 
on her own. She has done nothing wrong and ought not to be barred from 
being involved in showing horses simply because of her marriage. What is 
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being requested is an order barring Mrs. Medina because of a possible future 
circumvention. This, I cannot grant. In fact, dictum in Mattes affirms a 
decision not to suspend Mrs. Medina. In concluding its decision, the Court 
stated: 


We acknowledge that Diane has a legitimate interest in pursuing a 
livelihood. Certainly, the USDA cannot prevent her from earning an 
income merely because the Corporation and her husband are 
suspended. However, there is no indication that an application for 
registration from Diane which did not threaten to circumvent the 
suspension order would have been denied. 


Mattes v. United States, 721 F.2d at 1133. 


Furthermore, Mr. Medina cannot, as Complainant suggests (Brief for 
Complainant at 22) circumvent this disqualification through his wife. 
Although Complainant contends that a disqualification in the Medina case is 
the functional equivalent of the suspension in Mattes, the benefits affected by 
the suspension in the Mattes case -- family income, and uninterrupted 
commercial operations -- could be maintained through the business activities 
of Mrs. Mattes, effectively circumventing the suspension of her husband. By 
contrast, Mr. Medina’s participation in the walking horse industry was 
recreational. As an amateur owner and exhibitor, the benefits that 
Mr. Medina could derive from participation in the walking horse industry were 
essentially personal and non-transferable, such as the pleasure of riding a 
horse in exhibition and the satisfaction of winning competitions. The record 
shows that the prize money from horses owned by Mr. Medina or Skillman 
went to the trainer, not to the Medina family. There is no evidence or 
allegation that Mrs. Medina is an agent of her husband. Even if she were to 
purchase and exhibit horses currently owned by him or his alter ego, Skillman, 
Inc., the most that Mr. Medina might derive from his wife’s successful 
competition would be vicarious satisfaction. 

4. Appropriate Sanctions 

Since the corporate veil will be pierced where appropriate, in order to 
avoid circumvention of a statutory purpose, sanctions, such as disqualification, 
must also be applied to individuals in control of the corporation in order to 
prevent circumvention of the law. Thus, the Court in Bruhn’s Freezer Meats 
v. United States Dept. of Agriculture, 438 F.2d at 1343, stated that a cease and 
desist order limited in its application to the corporation would be futile since 
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corporations can be dissolved and individuals could then engage in proscribed 
activities under the cloak of new corporations, frustrating the purpose of the 
law. In the absence of such sanctions, Robert Medina could otherwise resume 
operation under another corporate shield or in his individual capacity. 

Respondent Robert Medina has stipulated to his personal ability to pay any 
penalty under the Act. Respondents’ contention that no civil penalty may be 
assessed against Skillman in the absence of proof of its ability to pay is 
without merit in view of the Judicial Officer’s ruling that ownership of 
valuable Tennessee Walking Horses, such as those owned by Skillman, 
demonstrates the ability to pay a fine and continue in business. In re: 
Stamper, 42 Agric. Dec. at 60. 

Complainant requests that separate civil penalties be assessed against each 
Respondent, relying upon Jackie McConnell, 44 Agric. Dec. 712, 729-30 (1985) 
in which the Judicial Officer authorized multiple penalties for each of six 
separate co-owners. However, in this case, the corporate and individual 
Respondents are not separate entities, but alter egos. Jointly assessed 
sanctions are generally provided in cases involving alter egos. See, e.g., In re: 
Britton Bros., Inc., 49 Agric. Dec. 423 (1990); In re: Johnson-Halifax, 47 Agric. 
Dec. 430 (1988); In re: Cor State Meat Co., 45 Agric. Dec. 995 (1986). In the 
most nearly analogous case, In re: Lloyd R. Smith, 51 Agric. Dec. __, Slip Op. 
at 3, 8 (February 20, 1992), the Judicial Officer affirmed the administrative 
law judge’s finding that respondent Lloyd Smith acted through his wholly 
owned corporation in allowing the entry and exhibition of a horse, owned by 
the corporation, while the horse was sore. In that case, the penalty was 
assessed against the individual respondent only. 

Under the Act, Respondents may also be disqualified from significant 
industry participation for a minimum period of one year for a first violation. 
Complainant requests a two year disqualification. According to Departmental 
policy, sanctions in each case will be determined by examining the nature of 
the violation in relation to the remedial purposes of the regulatory statute, 
along with all relevant circumstances, giving appropriate weight to the 
administrative recommendations. Jn re: SS. Farms Linn, 50 Agric. Dec. 476, 
497 (1991) 

As the Judicial Officer has explained, the disqualification period for first 
offenders is normally one year. In re: Edwards, 49 Agric. Dec. 188, 206 (1990), 
aff'd, 943 F.2d 13 (11th Cir. 1991), cert. denied, 62 U.S.L.W. 3652, (U.S. March 
24, 1992)(No. 91-1068). In the only exception to this standard, the Judicial 
Officer affirmed two year disqualifications for first offenders who were being 
sanctioned for committing two violations. Jn re: Edwards, 49 Agric. Dec. at 
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206. 

In all other cases litigated during the last ten years, disqualification orders 
for first violations of the Act, were limited to one year. In re: Lloyd R. Smith, 
51 Agric. Dec. _, (February 20, 1992); In re: Harvey L. King, 50 Agric. Dec. 
___, (December 18, 1991); In re: Charles Broaddus, 50 Agric. Dec. __, 
(December 16, 1991); In re: Farley, 49 Agric. Dec. 878 (1990), aff'd, 941 F.2d 
964 (9th Cir. 1991); In re: Grizzell, 49 Agric. Dec. 875 (1990); In re: Holt, 49 
Agric. Dec. 853 (1990); In re: McConnell, 44 Agric. Dec. 712 (1985), vacated 
in part, Nos. 85-3259, 85-3267, 85-3276 (6th Cir. 1985); In re: E. Digby Palmer, 
44 Agric. Dec. 248 (1985); In re: Richard L. Thornton, 41 Agric. Dec. 870 
(1982), aff'd, 715 F.2d 1508 (11th Cir. 1983), final order, 42 Agric. Dec. 1386, 
In re: Eldon Stamper, 42 Agric. Dec. 20 (1983), aff'd, 722 F.2d 1483 (9th Cir. 
1984); In re: Joe Fleming, 41 Agric. Dec. 38 (1982), aff'd, 713 F.2d 179 (6th 
Cir. 1983); In re: Albert Lee Rowland, 40 Agric. Dec. 1934 (1981), aff'd, 713 
F.2d 179 (6th Cir. 1983); In re: Thomas Burton (decision as to Respondent 
Franks), 40 Agric. Dec. 1738 (1981), rev’d on other grounds, 683 F.2d 280 (8th 
Cir. 1982); In re: Preach Fleming, 40 Agric. Dec. 1521 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983). 

In addition, the evidence relating to the nature of this violation does not 
support an exceptional additional sanction. The Judicial Officer has directed 
that disqualification orders under the Act should exceed the minimum if there 
are unusually flagrant circumstances. See, Stamper, 42 Agric. Dec. at 61. 
(emphasis added) 

It is also the goal of the Department to impose comparable sanctions for 
comparable violations, except where comparability is impossible or would be 
inconsistent with achieving an effective sanction. Jn re: Spencer, 46 Agric. Dec. 
268, 448 (1987), aff'd 841 F.2d 1451 (9th Cir. 1988). Soring in the following 
cases imposing one year disqualifications was described as more severe than 
that found in the Medina case. In Palmer, 44 Agric. Dec. at 250-51, there was 
evidence of exceptional cruelty and use of chains that were heavier than 
regulations allowed. In McConnell, 44 Agric. Dec. at 716, the horse’s pain was 
described as "extreme." In Stamper, 42 Agric. Dec. at 23, 25, the record 
showed evidence of "extreme sensitivity" and misuse of action devices. In 
Thomton, 41 Agric. Dec. at 882, there was evidence of an extremely 
“exaggerated pain response." In Joe Fleming, 41 Agric. Dec. at 42, the horse’s 
response indicated “excessive pain" on palpation by the veterinarians. In 
Preach Fleming, 40 Agric. Dec. at 1524, the record shows the animal suffered 
“extreme pain." 

The presence of aggravating factors is also relevant. Jn re: Spencer, 46 
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Agric. Dec. at 448. Respondent Robert Medina had been charged, prior to 
the violation at issue, with a previous violation of the Act that was later 
resolved through a consent decision. A complaint was issued on January 9, 
1990, nearly three months before the current violation, alleging that 
Respondent had violated the Act on August 27, 1988. More than a year after 
the current violation, the first complaint was resolved through a Consent 
Decree and Order in which Respondent neither admitted nor denied fault, but 
was disqualified for nine months and paid a five hundred dollar civil penalty. 
(HPA Docket No. 90-17, Consent Decision issued May 16, 1991) A consent 
decree is not considered a prior violation for the purpose of triggering the five 
year minimum disqualification that the Act provides for second and later 
violations. In re: Edwards, 49 Agric. Dec. at 203. However, the issuance of the 
prior complaint could be viewed as a warning, which would be an aggravating 
factor in the present case. In most' of the cases imposing one year 
disqualifications for first violations of the Act, the record does not specifically 
reveal the presence or absence of prior charges resolved by consent decisions, 
or the presence of other warnings, but the significance of this aggravating 
factor in distinguishing Respondent’s violation from other first offenses is 
limited, and does not itself warrant doubling the normal period of 
disqualification. 

Because there is no record to establish the basis for sanctions imposed by 
consent decree, these decisions are not considered as "comparable cases" when 
determining the severity of sanction to be imposed in litigated cases. Jn re: 
Worsley, 33 Agric. Dec. 1547, 1569 (1974). However, a prior suspension 
imposed by consent decree has been used in litigated cases, as a benchmark 
in determining the suspension to be imposed when the same respondent is 
being sanctioned for a violation committed after the consent decree. The 
Opinions in Jn re: Spencer, 46 Agric. Dec. at 420, and In re: Markham, 51 
Agric. Dec. ___, Slip Op. at 13 n.6, (February 6, 1992), explained that the 
suspensions being imposed under the Packers and Stockyards Act, and Animal 
Quarantine Act, respectively, would necessarily be greater than those issued 
by prior consent decrees, because the lesser suspensions had not deterred the 
respondents from subsequent violations. 


"The decision in Harvey L. King, 50 Agric. Dec. ___, Slip Op. at 5, indicates that the 
record revealed no previous citations or violations. The horse in the McConnell case had been 
cited as sore twice before while under the care of the same trainer, although no warning letter 
was issued. In re: McConnell, 44 Agric. Dec. at 714. 
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Although a one year disqualification in the Medina case would conform to 
this policy of increasing the length of successive sanctions, the principle 
followed in Spencer and Markham is inapplicable to the facts of this case. The 
Consent Decision and Order issued on May 16, 1991, disqualified Mr. Medina 
for a nine month period, effective October 1, 1990. Since the violation being 
litigated here occurred on March 29, 1990, there is no indication that the nine 
month sanction failed to deter Mr. Medina from a subsequent violation. 
Therefore, the rule followed in Spencer and Markham provides no basis for 
establishing the length of his disqualification or for extending it beyond the 
minimum one year period. 

As basis for the requested two year disqualification, Complainant also 
contends that Respondent Medina showed no remorse, was "less than 
cooperative," and was well aware of the requirements of the Act. Contrary to 
Complainant’s characterization, the record shows that Respondent cooperated 
with the Government investigator by answering all necessary questions. (Tr. 
148) In addition, cognizance of the law and the absence of expressed remorse 
do not sufficiently distinguish Respondent from other first time offenders to 
warrant twice the normal sanction. I have also taken into consideration that 
Respondent has an excellent reputation in the community (RX 1) and 
displayed a forthright manner at hearing. 


In consideration of the evidence of record and the applicable law, I 
conclude that a one year disqualification is an appropriate additional sanction, 
that will achieve the remedial purpose of the statute. 


Order 


1. Respondents, Robert B. Medina and Skillman, Inc., are assessed, 
jointly and severally, a civil penalty of $2,000, which shall be paid by a certified 
check or money order made payable to the Treasurer of the United States 
and shall be sent to Donald A. Tracy, Attorney, Office of the General 
Counsel, United States Department of Agriculture, Room 2020 South 
Building, Washington, D.C. 20250-1400. 

2. Respondents, Robert B. Medina and Skillman, Inc., are each 
disqualified for a period of one year, from exhibiting, showing, entering any 
horse, directly or indirectly through any agent, employee, or device, and from 
managing, judging or otherwise participating in any horse show, exhibition sale 
or auction of horses. 

3. The complaint is dismissed as to Respondent Mary Medina. 

This Order will be final and effective 35 days after the date of service of 
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this Decision and Order upon Respondents unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the applicable Rules of Practice, 
7 CFR. § 1.145. 

[This Decision and Order became final June 15, 1992.-Editor]} 


In re: GILBERT McCARLEY. 
HPA Docket No. 91-130. 
Decision and Order filed May 19, 1992. 


Entry of sore horse - Statutory presumption - Bilateral sensitivity - Sanctions 


The Horse Protection Act was designed to eliminate the cruel practice of soring horses and the 
unfair competition associated with soring. Burden is on Respondent to show inability to pay civil 
penalty. Sanctions discussed. 


Martha A. Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding instituted under the provisions of the 
Horse Protection Act, as amended (15 U.S.C. § 1821, et seq. (1988)), 
sometimes hereinafter referred to as the Act, by a Complaint filed on 
March 22, 1991, by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. 

The Complaint alleges that Respondent, Gilbert McCarley, violated section 
5(2)(B)(D) of the Act, (15 U.S.C. § 1824(2)(B)(D)), by entering and allowing 
the entry for the purpose of showing or exhibiting the horse known as "Angel’s 
Bay Shadow," as Entry No. 2, in Class No. 1B, at the Belfast Lions Club 
Memorial Horse Show at Belfast, Tennessee, while the horse was sore. 

The Respondent maintains he is innocent of the charges, that he did 
nothing to the horse that would cause the horse to be sore, that the horse was 
silly and unpredictable about its feet, that the testimony of the two examining 
veterinarians Dr. Allen M. Knowles and Dr. Tyler Riggins furnished 
insufficient basis for concluding that the horse was sore, and that Respondent 
has never owned the horse charged in the Complaint. 

A hearing was held in Birmingham, Alabama, on December 3, 1991, before 
Administrative Law Judge Dorothea A. Baker, in which Respondent, 
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Gilbert McCarley, appeared pro se and Martha A. Leary, Esquire, Office of 
the General Counsel, United States Department of Agriculture, appeared for 
the Complainant. 


Findings of Fact 


The following findings of fact are derived from a consideration of the 
entire record evidence herein. 

1. Respondent, Gilbert McCarley, is an individual whose mailing address 
is Route 2, Box 226, Berry, Alabama 35546. 

2. At all times material herein, Respondent was the owner of the horse 
known as "Angles’s Bay Shadow." (Tr. 119). Respondent’s contention that he 
was not the owner of the horse charged in the Complaint, which contention 
was raised for the first time in his brief, is without merit, and is contrary to 
the evidence in this case. It is true that Exhibit 3 refers to "Angel’s Bay 
Shaddow." However, this difference in spelling is not of materiality. 

3. The horse was trained by the Respondent’s daughter, then about 13 
years old. She filled out the clerical entry form for the horse. (Tr. 105). The 
horse had been trained in chains. (Tr. 104). Respondent "* * * accepts full 
responsibility for his daughter, and the horse in question." (Ex. 5). 

4. On August 3, 1990, Respondent transported "Angel’s Bay Shadow" to 
the Belfast Lions Club Memorial Horse Show, at Belfast, Tennessee. (Tr. 
103, 105, 119). 

5. Respondent paid the entry fee for "Angel’s Bay Shadow’ in the Belfast 
Lions Club Memorial Horse Show. (Tr. 104, 119). 

6. Respondent granted permission to his daughter, Linda K. McCarley, 
to enter "Angel’s Bay Shadow" in the Belfast Lions Club Memorial Horse 
Show. (Tr. 105). 

7. When Linda K. McCarley presented "Angel’s Bay Shadow’ for pre- 
show examination on August 3, 1990, the Designated Qualified Person found 
the horse sore and disqualified the horse from competition. 

8. Dr. Allen M. Knowles and Dr. Tyler Riggins, veterinarians 
experienced in the examination of horses for evidence of violations of the 
Horse Protection Act, were assigned to attend the show as part of the 
enforcement of the Horse Protection Act by the Animal and Plant Health 
Inspection Service. 

9. After the Designated Qualified Person’s pre-show examination, 
Dr. Knowles examined the horse and found pain responses in the right and 
left posterior pasterns of the front feet. 
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10. After Dr. Knowles’ examination of the horse, Dr. Riggins examined 
the horse and found pain responses in the right and left posterior pasterns of 
the front feet. 

11. Dr. Knowles and Dr. Riggins each found the same painful areas of the 
horse’s pasterns. The horse’s responses were consistent and repeated. 

12. The pain experienced by the horse was caused by caustic chemical 
and/or action devices. (Ex. 1, 2; Tr. 20, 62). The horse was trained in action 
devices through the use of four to six-ounce chains and it was only after their 
discontinuance that Respondent “had no further trouble." (Tr. 120). 
Respondent McCarley testified, inter alia, that "[w]e’ve discontinued the use 
of chains whatsoever on that particular mare because she was so unpredictable 
about her feet and now we don’t have any trouble." (Tr. 120). The use of 
chains appears to be the most likely cause of the soreness. 

13. Dr. Knowles and Dr. Riggins conferred after their independent 
examinations of the horse and they both agreed the horse was sore and in 
violation of the Horse Protection Act. 

14. Respondent McCarley saw the horse withdraw its foot in response to 
the palpation in the examination of the Designated Qualified Person and the 
veterinarians. (Tr. 119). 

15. The testimony of the United States Department of Agriculture 


veterinarians dispelled the assertions that the horse’s response on August 3, 
1990, was due to its being "silly about its feet." 

16. The Complainant has presented a preponderance of evidence that the 
horse "Angel’s Bay Shadow" was sore when entered into the Belfast Lions 
Club Memorial Horse Show on August 3, 1990. 

17. The violation warrants the sanctions authorized by section 6(b)(c) of 
the Act (15 U.S.C. § 1825(b)(c) (1988)) and as contained in the Order below. 


Pertinent Statutory Provisions 
The following statutory provisions are applicable to this case: 


Section 2. As used in this Act unless the context 
otherwise requires: 


(3) The term "sore" when used to describe a horse 
means that-- 
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(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to 
suffer, physical pain or distress, inflammation, or lameness 
when walking, trotting, or otherwise moving, except that such 
term does not include such an application, infliction, injection, 
use, or practice in connection with the therapeutic treatment 
of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the state in which such 
treatment was given. 


Section 5. The following conduct is prohibited: 


see K * 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for 
the purpose of showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore, (C) selling, 
auctioning, or offering for sale, in any horse sale or auction, 
any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which 
is sore by the owner of such horse. 


*ke ke * 


Section 6(d)(5) of the Act creates a presumption that a 
horse with abnormal, bilateral sensitivity is sore (15 U.S.C. § 
1825(d)(5)): 


In any civil or criminal action to enforce this Act or any 
regulation under this Act a horse shall be presumed to be a 
horse which is sore if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs. 
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(b)(1) Any person who violates section 1824 of this 
title shall be liable to the United States for a civil penalty of 
not more than $2,000 for each violation. 


se ee * 


15 U.S.C. § 1825(c) states, inter alia, 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who. . . (a) . . . paid 
a civil penalty assessed under subsection (b)... for any 
violation of any provision of this chapter or any regulation 
issued under this chapter may be disqualified by order of the 
Secretary, . . . from showing or exhibiting any horse, judging 
or managing any horse show, horse exhibition, or horse sale 
or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent 
violation. 


Conclusions 


The Complainant has proven its case through the introduction of 
documentary and testimonial evidence which included the testimony of two 
United States Department of Agriculture veterinarians who independently 
examined the horse and both found painful responses in the exact same 
location of the horse’s front feet. The horse reacted to their palpation by 
withdrawing its feet, tightening its abdominal muscles and shifting its weight. 
Both veterinarians testified that it is their normal procedure to take steps to 
verify that any response by the horse to palpation was in fact caused by pain. 
The veterinarians’ findings that the horse was sore was also supported by the 
Designated Qualified Person who disqualified the horse from participating in 
the show. The testimony of Respondent McCarley and his daughter also 
supported the findings of the veterinarians because both the Respondent and 
his daughter testified that the horse had been trained in action devices which 
were subsequently discontinued after which there was no further problem with 
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the horse. 

Additionally, the Complainant has presented evidence of bilateral abnormal 
sensitivity which, under the Horse Protection Act, creates a rebuttable 
presumption of soreness. 15 U.S.C. § 1825(d)(5); Landrum v. Block, C.A. No. 
81-1035 (M.D.Tenn. 1981), reprinted in 40 Agric. Dec. 922 (1981). 
Respondent McCarley did not present any credible evidence to rebut that 
presumption, or to explain the horse’s sensitivity on August 3, 1990. 
Respondent’s explanation that the horse was "silly" about its feet does not 
constitute a plausible nor credible defense to the evidence presented herein. 
The examining veterinarians’ procedures enabled them to rule out other 
reasons for the horse’s response. 

Testimony of Respondent’s farrier, Mr. Fincher, does not have material 
relationship to the condition of the horse on the day of the show. Respondent 
maintains that there is testimony allegedly missing from the transcript, such 
testimony being in the nature of hearing Dr. Riggins testify that "I make my 
own rules." Even if such statement were made, and it has not been shown 
that it was, any significance thereto is limited. Dr. Riggins was examining the 
horse for indication of violation of the Act and was not in a position to make 
up his own rules. 

The Horse Protection Act provides that a maximum civil penalty of $2,000 
be assessed against any person who violates section 5 of the Horse Protection 
Act (15 U.S.C. § 1825(b)(1)). The Horse Protection Act also provides for a 
minimum of a one-year period of disqualification from participating in horse 
shows for a first violation. 15 U.S.C. § 1825(c). 

With a view to eliminating the cruelness and inhumanity of the practice of 
soring horses, as well as the unfair competition which is derived therefrom, 
the Complainant requests that the $2,000 maximum civil penalty be assessed 
against the Respondent. The Complainant asserts that such maximum penalty 
is necessary in order to effect the purposes of the Horse Protection Act and 
to put an end to the practice of soring horses. The record evidence 
demonstrates that the Respondent, as owner of 18 Tennessee Walking Horses, 
is able to pay a $2,000 civil penalty. The Respondent introduced no evidence 
to indicate that he was unable to pay the aforesaid requested penalty. 

The Judicial Officer, the final deciding authority for the United States 
Department of Agriculture, has held that a disqualification is an appropriate 
sanction in almost every Horse Protection Act case. See, In re: Rowland, 40 
Agric. Dec. 1934, 1951-1952 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983), 
wherein the Judicial Officer stated, among other things: "Congress has 
provided the Department with the ‘tools’ needed to eliminate the practice of 
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soring Tennessee Walking Horses. But they must be used, to be effective. 
In order to achieve the Congressional purposes of the Act, it would seem 
necessary to impose at least the minimum disqualification provisions of the 
1976 amendments on every horse owner (and trainer) who allows one of his 
horses to be exhibited while sore.” 

Premised upon a consideration of the entire record evidence and the 
position of the Judicial Officer with respect to these Horse Protection Act 
cases, the following Order is warranted. 

All contentions, motions, and requests of the parties have been duly 
considered and to the extent that they have not been adopted or incorporated 
in this decision or the extent to which they have not been ruled upon, they are 
hereby denied. 


Order 


1. Respondent, Gilbert McCarley, is disqualified for one year from 
showing, exhibiting, or entering any horse, directly or indirectly through any 
agent, employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, horse sale or auction. 

2. Respondent, Gilbert McCarley, is assessed a civil penalty of Two 


Thousand Dollars ($2,000). 

This decision and ordcr shall become final and effective thirty-five days 
(35) after service thereof upon the Respondent unless it is appealed to the 
Judicial Officer within thirty days (30) as more specifically provided in the 
Rules of Practice and Procedure (7 C.F.R. §§ 1.130 et seq., 1.145). 

Copies hereof are to be served upon the parties. 

[This Decision and Order became final June 14, 1992.-Editor]} 
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NONPROCUREMENT DEBARMENT AND SUSPENSION 


In re: WILLIAM W. AUSTIN 
DNS Docket No. 92-1 
Decision and Order filed January 31, 1992 


Nonprocurement debarment and suspension--Noncompliance with contract and warranty 
agreements--Use of forged documents--Preponderance of evidence. 


Chief Judge Palmer upheld the debarment imposed by FmHA. Burden of proof of debarring 
agencies is preponderance of evidence. Administrative record demonstrated by requisite 
standard that (1) respondent failed to fulfill warranty obligations pertaining to construction 
defects in homes financed by FmHA, and (2) respondent submitted forged Conditional 
Commitments purported to be issued by FmHA in order to obtain construction loans. Either 
of the two established bases of debarment is sufficient to sustain the implementing decision. 


LaVerne Ausman, Debarring Official. 
Jack R. Leonard, Orlando, Florida, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, in 
disposition of respondent’s appeal of his debarment by a U.S.D.A. agency, 
under the Government-wide system for nonprocurement debarment and 
suspension as implemented by 7 C.F.R. §§ 3017.100-.515(1991). On 
December 9, 1991, respondent, William Austin, filed this timely appeal of the 
November 7, 1991, decision of the debarring official, LaVerne Ausman, 
Farmers’ Home Administration (FmHA), United States Department of 
Agriculture (USDA) which debarred Mr. Austin from participation in 
government programs including federal financial and non-financial assistance 
and benefits for a period of three years.’ The basis for debarment is Austin’s 
"noncompliance with contract and warranty agreements concerning 
construction defects on rural housing financed by FmHA and the use of 
forged documents to obtain financing for FmHA projects." (Notice of 


‘7 C.F.R. §3017.100 states that "Executive Order 12549 provides that to the extent 
permitted by law, Executive departments and agencies shall participate in a government-wide 
system for nonprocurement debarment and suspension. A person who is debarred or suspended 
shall be excluded from Federal financial and nonfinancial assistance and benefits under Federal 
programs and activities. Debarment or suspension of a participant in a program by one agency 
shall have government-wide effect." 
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Debarment, November 7, 1991). 

These debarment proceedings were instituted by FmHA pursuant to 7 
C.F.R. § 3017.314. On July 1, 1991, the suspending official sent a Notice of 
Suspension and Proposed Debarment to Austin setting forth the government’s 
reasons for taking such action and its consequences. FmHA notified Austin 
that debarment was proposed pursuant to 7 C.F.R. § 3017.305(b)(1), which 
authorizes debarment for "violation of the terms of a public agreement or 
transaction so serious as to affect the integrity of an agency program, such as: 
a willful failure to perform in accordance with the terms of one or more 
public agreements or transactions, and a willful violation of a statutory or 
regulatory provision or requirement applicable to a public agreement or 
transaction;" and pursuant to 7 C.F.R. §3017.305(d), which authorizes 
debarment for “any other cause of so serious or compelling a nature that it 
affects the present responsibility of a person." 

By letter dated July 22, 1991, Austin denied the material allegations 
contained in the Notice of Suspension and Proposed Debarment. On 
September 25, 1991, an informal hearing for presentation of information was 
held in Gainesville, Florida at which Robert L. Jones represented the Farmers 
Home Administration. As permitted under 7 C.F.R. § 3017.313(a), Austin and 
his associate, Mr. L.E. Dloughy, appeared to present verbal and written 
information in opposition to the suspension. On the basis of all information 
in the administrative record, including Austin’s submission of evidence and 
review of the transcript of the informal hearing with Robert L. Jones, Notice 
of Debarment was issued to Austin on November 7, 1991. This appeal, which 
was filed on respondent’s behalf by his attorney, Jack R. Leonard, of Orlando, 
Florida, followed. On December 11, 1991, I entered a ruling respecting the 
procedural requirements which would be applicable to this appeal. Pursuant 
to the ruling, FmHA filed a copy of the administrative record on January 2, 
1992. A reply was filed for respondent on January 17, 1992. 


Conclusion 


The administrative record fully supports the three-year dcbarment of 
respondent, William Austin. Consequently the decision set forth by the 
debarring official in the Notice of Debarment is upheld. 
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Discussion 


Pursuant to 7 C.F.R. § 3017.515, debarment decisions may be appealed to 
the Office of Administrative Law Judges. The decision by an Administrative 
Law Judge is based solely upon the administrative record, which must 
demonstrate the evidentiary basis for the debarment. The Administrative Law 
Judge may vacate the debarment if the implementing decision is found not to 
be based on the applicable standard of evidence; or is arbitrary, capricious and 
an abuse of discretion. Under 7 C.F.R. § 3017.314(c), the standard of proof 
by which the cause for debarment must be established is a preponderance of 
the evidence. The burden of proof is on the debarring agency, which has a 
duty to develop an administrative record to demonstrate that it has met this 
burden. 

In challenging his debarment, Austin first contends that he has corrected 
all builder defects in the relevant properties and has fulfilled all contractual 
and warranty obligations. However, the record furnished by FmHA confirmed 
the claims of two homeowners, Clouse and Sirasky-Holt, that builder’s defects 
were not corrected. In addition, these homeowners state that although Austin 
was notified of their claims,” he failed to reimburse them for expenses they 
incurred when they engaged contractors to correct substantial builder defects, 


as they are entitled to do under their warranty agreements.’ Conversely, 
Austin has failed to produce any evidence, other than bare assertions, that he 
satisfied his obligations to these homeowners, in the more than five years 
since construction, and certainly not within thirty days of receiving written 
notice of the deficiencies as his builder’s warranty required.‘ 

In regard to the Clouse property, Austin contends that the only remaining 
defects are the result of routine wear and tear which should be addressed 


See letter of County Supervisor Dorothy Westmore, dated July 12, 1985 advising 
respondent of problems and deficiencies pertaining to the Clouse property; (Administrative 
Record Items I.C.2.g, I.C.2.h, I.C.2.c) and letters of Carol Holt (Sirasky) dated March 21, 1987, 
advising respondent of builder’s defect, and May 12, 1987, reporting repair expenses not 
reimbursed. (Administrative Record Items I.C.4.m, I.C.4.p) 


*See, e.g. Builder’s Warranty, Form FmHA 424-19, executed by respondent regarding 
Clouse property on October 1, 1984. (Administrative Record Item I.C.2.a) 


“Ibid. 
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under general homeowners maintenance.’ | However, FmHA ‘State 
Construction Analyst, Ronald Graham, inspected the property in the Fall of 
1985 and assisted in the compilation of a list of defects which should have 
been repaired by the builder, but remain uncorrected.° A review of the listed 
defects shows them to wholly consist of faulty or omitted construction and in 
no sense to be routine wear and tear, as Austin contends.’ Additionally, 
Austin failed to reimburse Clouse for $383.81 she had to pay for corrective 
electrical work, invoiced on November 28, 1984, one month after the Clouses 
moved into their home. 

Austin claims that, with respect to the Sirasky-Holt property, the 
homeowner acknowledged correction of all builder defects in her letter of 
February 5, 1987. Actually, Ms. Sirasky-Holt’s letters of February 5, 1987, and 
May 12, 1987, include descriptions of builder’s defects which were not 
corrected. In addition, the record contains an uncontested allegation that a 
plumbing repair, paid for by the homeowner on March 4, 1987, was the result 
of a builder’s defect. Ms. Sirasky-Holt advised Austin of this defect and 
requested reimbursement for her expense on March 21, 1987.8 

In regard to the remaining homeowner’s complaints referenced in the 
Notice of Debarment, the record evidence was insufficient. The relevant 
claims of Debra Lerma appear to have been resolved.’ Although the FmHA 


‘Reply of Respondent, January 16, 1992 at 3. 


*See, letter of Milo Ayen, December 30, 1986, (Administrative Record Item I.C.2.0); 
letter of Wanetta Clouse, dated December 16, 1986 stating that after the identification of 29 
defects by inspector, nothing has been fixed (Administrative Record Item I.C.2.n); and list 
identified by Wanetta Clouse, May 5, 1987. (Administrative Record Item I.C.2.r) 


"The list of uncorrected defects supplied by Mrs. Clouse on May 5, 1987, more than two 
years after her house was constructed, include: persistent plumbing problems; a lack of control 
joints in the driveway, need for a head wall on culvert; improperly installed water meter box; 
failure to install a specified overhang over garage door; lack of protective covering over wire 
from furnace disconnect; and twenty other structural deficiencies. 


‘Letter of Carol Sirasky (Holt) to Respondent, March 21, 1987. (Administrative Record 
Item I.C.4.m) 


See letter of Milo Ayen dated December 30, 1986, reporting that repairs were completed 
(continued...) 
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construction analyst inspected the property of Cynthia Johnston and reported 
that necessary repairs’® should be made under the builder’s warranty," it 
is uncertain whether Austin was notified of the correct facts constituting this 
complaint. At the informal hearing in September, Austin produced a note 
from a third homeowner, Janice Roessler, indicating that her claim for roof 
repair had been resolved,” although this result was reached only after 
lengthy resistance by Austin and the involvement of the HOW dispute 
settlement process.” 

The forgery of documents that form the second basis for Austin’s 
debarment was established by the investigation of Agent Rowland W. Brown, 
Office of Inspector General (OIG), in a report filed November 30, 1987." 
The investigation was requested by the State Director of FmHA, L. James 
Cherry, and District Director, Charles L. Nichols, in May of 1986. This 
request was initiated after the agency was advised by Jule F. Paulk, President 
of Garner Mortgage Company (GMC), that his company was holding 
Conditional Commitment Forms purported to be issued by FmHA and 


9(...continued) 
on Lerma’s home on or about October 16, 1986, (Administrative Record Item I.C.5.j) and letter 
of Robert Watts, Assistant County Supervisor, dated May 31, 1989, advising Lerma that 
remaining repairs are apparently her responsibility. (Administrative Record Item I.C.5.q) 


Letter of Milo Ayen, December 30, 1985; (Administrative Record Item I.C.3.i); Letter 
of Louis R. Frost, State Chief, Rural Housing, FmHA, January 6, 1987. (Administrative Record 
Item I.C.3.j) 


"Letter of Louis R. Frost, State Chief, Rural Housing, FmHA, January 6, 1987. (Item 
Administrative Record Item I.C.3.j) 


"See Tr. 13-14 and note of Janice Roessler, with attached ticket indicating that Citrus 
County Building Department inspected roof on September 25, 1987, granting permission to 
proceed with next phase of work. (Copies contained in Administrative Record III C.) As used 
herein "Tr." refers to the transcript of the Hearing for Presentation of Information, September 
25, 1991). 


See, letter of Milo Ayen, December 30, 1986 (Administrative Record Item I.C.1,j) 


“File Number At-423-19, Southeast Region, Atlanta, Ga. ("OIG Report") 
(Administrative Record Item I.D) 
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pertaining to properties built by Austin. FmHA did not issue these 
Conditional Commitments. 

The OIG investigation which followed disclosed that Austin submitted 
forged FmHA Conditional Commitments to obtain construction loans from 
the private mortgage company, GMC. Conditional Commitments are used by 
FmHA to agree in advance of construction that if a dwelling is built in 
accordance with FmHA approved plans and specifications and priced within 
a specified maximum, FmHA will make loans to qualified buyers when 
construction is complete. GMC used the commitments as a guarantee that 
construction loans will be "taken out" on completion, and as a valuation of the 
property, since the commitment price is shown on the forms (OIG Report, 
Exhibit 1, p. 2). 

Austin submitted the forged documents to his mortgage broker, Florida 
Home Mortgage Company (FHM), which in turn, submitted them to GMC 
(OIG Report, Synopsis and Exhibit 8, p. 2). Two FmHA officials, Gregory 
L. Caruthers, and Paul E. Orner, whose names appeared as "Authorized 
representative of FmHA" on seventeen of the Commitments (OIG Report, 
Exhibit 2, pp. 1-12, 15-19), denied that the signatures were theirs (OIG 
Report, Exhibits 3 and 4). These officials also stated, on the basis of personal 
knowledge and review of FmHA files, that they issued no such authorizations 
to Austin at the time the commitments were executed (OIG Report, Exhibits 
3 and 4). In addition, Mr. Orner’s name was misspelled on those forms where 
it was listed (OIG Report, Exhibit 2, pp. 15-19), and Mr. Caruthers was no 
longer serving in the office which issues Commitments on the date shown on 
the forms (OIG Report, Exhibit 2, pp. 1-12, Exhibit 3). The two remaining 
Conditional Commitments bore the purported signature of Peter Burr as 
“authorized representative" (OIG Report, Exhibit 2, pp. 13-14). FmHA 
official, Brenda Bryant, stated that she had worked with Burr’ and the 
signature on these documents did not appear to be his writing (OIG Report, 
Exhibit 5). 

Austin concedes that the Conditional Commitments appear to be forged,’® 
but challenges the sufficiency of evidence, under the preponderance standard, 
to show that he should be held responsible for the forgery. In his defense, 


‘Former County Supervisor Burr had transferred to another region and was not 
interviewed for the OIG Report. 


‘SReply of William Austin, January 16, 1992 at 7. 





WILLIAM W. AUSTIN 391 
51 Agric. Dec. 385 


Austin contends that he neither needed nor applied for Conditional 
Commitments from FmHA for the houses at issue because they were being 
built under contract with Homeowners Warranty Corporation (HOW) and did 
not require pre-construction commitments (OIG Report, Exhibit 9, p.2, Tr. 
24). However, Austin would not have received construction financing without 
the Conditional Commitments unless he made other permanent arrangements 
for financing ahead of time, according to Jule F. Paulk, Manager of GMC 
(OIG Report, Exhibit 1, p.2). Austin offers, by way of explanation for the 
presence of forgeries, the speculation that an unknown clerk in the office of 
GMC must have inserted the Conditional Commitments in files pertaining to 
houses built by him (Reply of William Austin, January 16, 1992, at 7-10). 
Preponderance of the evidence is defined under section 3017.105(0) of the 
regulations (7 C.F.R. § 3017.105(0)) as "proof by information that, compared 
with that opposing it, leads to the conclusion that the fact at issue is more 
probably true than not." The regulations provide additional direction that in 
“assessing the adequacy of evidence [for suspension pending debarment], the 
agency should consider how much information is available, how credible it is 
given the circumstances, whether or not important allegations are 
corroborated, and what inferences can reasonably be drawn as a result." 7 
C.F.R. § 3017.400(c). This “assessment should include an examination of basic 
documents such as grants, cooperative agreements, loan authorizations and 
contracts." 7 C.F.R. § 3017.400(c). The evidence contained in the OIG 
Report sustains the most plausible finding that Austin submitted the forged 
documents to obtain loans, as compared to the unlikely explanation offered 
by Austin that an unknown employee of GMC forged the documents to have 
a complete file; an act which would victimize the employer and not profit the 
employee. 

Although criminal prosecution was not initiated under the OIG Report, to 
obtain Austin’s criminal conviction for forgery, administrative action was 
recommended (Notice of Debarment, paragraph 2). The findings of this 
investigation support debarment on the basis specified in 7 C.F.R. § 
3017.305(d) for: “any other cause of so serious or compelling a nature that if 
affects the present responsibility" of respondent. This "any other cause" 
provision must be read in the context of the prcvisions listing specific causes 
for debarment.’’ Since forgery is specifically listed as an act for which a 


"See, Robinson v. Cheney, 876 F.2d 152, 163 (D.C. Cir. 1989). Robinson v. Cheney is a 
(continued...) 
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conviction will result in immediate debarment, the forgery established by the 
OIG investigation is clearly included in the definition of a “cause so serious 
as to affect the present responsibility’ of respondent,* whose current 
employment involves "packaging" home loans” and representation of a home 
builder, CavDev, Inc. ” 

Either of the two demonstrated bases for debarment--respondent’s failure 
to fulfill warranty obligations or respondent’s submission of forged documents 
fully supports debarment. Two other bases for debarment mentioned in the 
Notices of Suspension and Debarment have not been found to meet the 
necessary evidentiary standard to justify this action,” and the debarment has 
not been affirmed on those grounds. 


"(...continued) 

case brought pursuant to the regulations governing procurement debarment and suspension. 
The regulations governing nonprocurement debarment and suspension were designed to be 
compatible with the procurement debarment and suspension regulations included in the Federal 
Acquisition Regulation, 51 Fed. Reg. 6372 (1986). Consequently, where the regulations utilize 
identical provisions, the reasoning of cases such as Robinson v. Cheney, which interpret the 
procurement regulations, may also be applied to the regulations governing nonprocurement 
debarment and suspension. 


*See, Robinson v. Cheney, 876 F.2d at 163. 
Tr. 36, Statement of debarring official dated January 2, 1992. 


Residential Warranty Company Warranty Program - Builder Agreement. This 
document was signed by respondent as authorized signature and submitted by him for the 
administrative record. 


"The accusation of intolerable business practices contained in Homestead Title’s letter 
of September 2, 1987, is not sufficiently specific to demonstrate that it refers to a basis for 
debarment provided under 7 C.F.R. §§ 3017.305S. In addition, there is no evidence that this 
allegation was investigated by FmHA as required by 7 C.F.R. § 3017.311. 

The continued significance of respondent'’s alleged failure to abide by the Dispute Resolution 
Process, resulting in termination of his participation in the HOW program, is brought into 
question by subsequent evidence of the satisfactory completion of repairs to the Roessler 
property. Proof of this proposed basis for debarment does not meet the standard of 
preponderance of the evidence. 
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Order 


It is hereby ordered that the three-year debarment of William W. Austin 
is affirmed. 

This order shall take effect immediately. This decision and order is final 
and not appealable within the Department. 7 C.F.R. § 3017.515(d)(1991). 

Copies of this Decision and Order shall be served upon the parties. 





PLANT QUARANTINE ACT 


In re: D. TRAVIS. 
P.Q. Docket No. 91-21. 
Decision and Order filed February 10, 1992. 


Default — Importation of raw or unprocessed avocado and papaya fruits from Hawaii to 
Continental United States — Civil penalty — Admission of allegations. 


The Judicial Officer affirmed that part of Judge Bernstein’s Decision finding violations against 
Respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder. However, the Judicial Officer reversed 
as to the ALJ’s $275 civil penalty, increasing it to $375, in accordance with Kaplinsky. 


Darlene Bolinger, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Complainant from an Initial Decision and Order by 
an Administrative Law Judge (attached as Appendix A) under the Federal 
Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine 


Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations 
promulgated thereunder (7 C.F.R. § 318.13 et seq.). The case is governed by 
the principles set forth in In re Kaplinsky, 47 Agric. Dec. 613 (1988), attached 
as Appendix B. Accordingly, the following Order assessing a civil penalty of 
$375 (which is the Order that must be complied with, rather than the ALJ’s 
Order assessing a civil penalty of $275) should be issued in this case. 


Order 


Respondent D. Travis is hereby assessed a civil penalty of $375. The civil 
penalty shall be payable to the "Treasurer of the United States" by certified 
check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 91-21. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
US.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
U.S.C. § 163), for a violation of the regulations issued under the Act that 
governs preventing the dissemination of dangerous plant diseases and insect 
infestations into or through the United States (7 C.F.R. § 318.13 et. seq.), 
hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on January 10, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated 7 C.F.R. §§ 318.13(b) and 318.13-2 of the regulations (7 
C.F.R. §§ 318.13(b) and 318.13-2), in that respondent, on or about July 19, 
1990, moved by means of the United States Postal Service, raw or unprocessed 
avocado and papaya fruits from Hawaii to the Continental United States, 
without a certificate being attached to the container of fruits in accordance 
with 7 C.F.R. §§ 318.13-3 and 318.13-4. 

The answer filed by the respondent contained an admission of all 
jurisdictional and material allegations of fact contained in the complaint. In 
accordance with section 1.139 of the Rules of Practice (7 C.F.R. § 1.139), such 
admissions shall constitute a waiver of hearing. 

This Decision and Order, therefore is issued pursuant to section 1.139 of 
the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. D. Travis, herein referred to as respondent, is an individual with an 
address of 1837 Kalakaua, Apt. 46, Honolulu, Hawaii 96815. 

2. On or about July 19, 1990, respondent moved by means of the United 
States Postal Service, raw or unprocessed avocado and papaya fruits from 
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Hawaii to the Continental United States, in violation of 7 C.F.R. §§ 318.13(b) 
and 318.13-2, because a certificate was not attached to the container of fruits 
in accordance with 7 C.F.R. §§ 318.13-3 and 318.13-4. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 318, Subpart 318.13 of the regulations 
promulgated thereunder (7 C.F.R. Part 318, Subpart 318.13). Therefore, the 
following order is issued: 


Order 


Respondent, D. Travis, is hereby assessed a civil penalty of two hundred 
and seventy-five dollars ($275.00). The civil penalty shall be payable to the 
"Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 91-21. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: J. RION. 
P.Q. Docket No. 92-06. 
Decision and Order filed March 26, 1992. 


Default — Importation of fresh mangoes from Hawaii to Continental United States — Civil 
penalty — Admission of allegations. 


The Judicial Officer reversed Judge Hunt’s Order assessing a civil penalty of $100, increasing it 
to $375, against respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine 
Act, as amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. 


Jaru Ruley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Complainant from an Initial Decision and Order by 
an Administrative Law Judge (attached as Appendix A) under the Federal 
Plant Pest Act, as amended, 7 U.S.C. §§ 150aa-150jj, the Plant Quarantine 
Act, as amended, 7 U.S.C. §§ 151-154, 156-165, 167, and the regulations 
promulgated thereunder, 7 C.F.R. § 318.13 et seq. The case is governed by 
the principles set forth in In re Kaplinsky, 47 Agric. Dec. 613 (1988), attached 
as Appendix B. Accordingly, the following Order assessing a civil penalty of 
$375 (which is the Order that must be complied with, rather than the ALJ’s 
Order assessing a civil penalty of $100) should be issued in this case. 


Order 


Respondent J. Rion is hereby assessed a civil penalty of $375. The civil 
penalty shall be payable to the "Treasurer of the United States" by certified 
check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 





398 PLANT QUARANTINE ACT 


Docket No. 92-06. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
USS.C. §§ 151-154, 156-165, and 167) (Acts) and the regulations promulgated 
thereunder (7 C.F.R. § 318.13 et seq.) by a Complaint issued by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that J. Rion, 
hereinafter referred to as the Respondent, had violated the Acts and 7 C.F.R. 
§ 318.13. 

Specifically, the Complaint alleged that the Respondent violated sections 
318.13(b) and 318.13-2(a)(1) of the regulations (7 C.F.R. §§ 318.13(b) and 
318.13-2(a)(1)). Copies of the Complaint and the Rules of Practice governing 
proceedings under the Acts were served upon the Respondent by registered 
mail in conformity with section 1.147(c)(1) of the Rules of Practice (7 C.F.R. 
§ 1.147(c)(1)). 

Respondent was informed in the Complaint and in the letter of service 
accompanying the Complaint that an Answer should be filed with the Hearing 
Clerk within twenty (20) days after service of the Complaint, that failure to 
deny, otherwise respond or plead specifically to any allegation in the 
Complaint would constitute an admission of such allegation, and that failure 
to file an Answer within the prescribed time would constitute an admission of 
the allegations in the Complaint and a waiver of hearing. The letter of service 
also advised Respondent that failure to request an oral hearing within the 
time for an Answer would constitute a waiver of an oral hearing. 

In response to the Complaint, the Respondent in this matter filed an 
Answer admitting the allegations contained in the Complaint. Such admission 
by the Answer of all the material allegations of fact contained in the 
Complaint shall constitute a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). This Decision and Order, therefore, is 
issued pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the Complaint, which are 
admitted by Respondent’s Answer, are adopted and set forth herein as the 
Findings of Fact. 

In his Answer, however, Respondent, although admitting that he sent the 
fruit, stated that he did not know that his act was unlawful. He also stated 
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that he is disabled and has an income of only $600 a month. In these 
circumstances, I find that a fine of $100 is appropriate. 


Findings of Fact 


1. J. Rion, herein referred to as the Respondent, is an individual with a 
mailing address of P.O. Box 875, Lawai, Hawaii 96765. 

2. On or about August 28, 1990, the Respondent offered approximately 
2.5 pounds of fresh mango for shipment, from Hawaii to the continental 
United States, to a common carrier, namely, the United States Postal Service, 
in violation of sections 318.13(b) and 318.13-2(a)(1) of the regulations (7 
C.F.R. §§ 318.13(b) and 318.13-2(a)(1)) because such fruits are prohibited 
movement. 


Conclusion 
Respondent has filed an Answer admitting the material allegations 


contained in the Compliant. By reason of such admission and the Findings 
of Fact set forth above, Respondent has violated the Acts and the regulations 


issued thereunder (7 C.F.R. §§ 318.13(b) and 318.13-2(a)(1)). Therefore, the 
following Order is issued. 


Order 


The Respondent, J. Rion, is hereby assessed a civil penalty of one hundred 
dollars ($100.00), which shall be payable to the "Treasurer of the United 
States" by certified check or money order and which shall be forwarded within 
sixty (60) days from the effective date of this Order to: 


USDA, APHIS 

Field Servicing Office 

Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-06. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
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Decision and Order upon Respondent, unless Respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
{Not published herein.--Editor.] 


In re: BENJAMIN MALINAT. 
P.Q. Docket No. 92-40. 
Decision and Order filed May 20, 1992. 


Default — Importation of fresh fruits and vegetables from Hawaii to Continental United States 
— Civil penalty — Failure to file timely answer — Admission of allegations. 


The Judicial Officer reversed Judge Bernstein’s Order assessing a civil penalty of $275, increasing 
it to $375, against Respondent under the Federal Plant Pest Act, as amended, the Plant 
Quarantine Act, as amended, and the regulations promulgated thereunder, on the basis of Jn re 


Kaplinsky. 


Patrice Harps, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Complainant from an Initial Decision and Order by 
an Administrative Law Judge (attached as Appendix A) under the Federal 
Plant Pest Act, as amended, 7 U.S.C. §§ 150aa-150jj, the Plant Quarantine 
Act, as amended, 7 U.S.C. §§ 151-154, 156-165, 167, and the regulations 
promulgated thereunder, 7 C.F.R. § 318.13 et seg. The case is governed by 
the principles set forth in In re Kaplinsky, 47 Agric. Dec. 613 (1988), attached 
as Appendix B. Accordingly, the following Order assessing a civil penalty of 
$375 (which is the Order that must be complied with, rather than the ALJ’s 
Order assessing a civil penalty of $275) should be issued in this case. 


Order 


Respondent Benjamin Malinat is hereby assessed a civil penalty of $375. 
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The civil penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 92-40. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. § 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 U.S.C. § 151-154, 156-165, and 167)(Acts), by a complaint issued by the 


Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2(a) issued under the Acts. A copy of the complaint and 
the Rules of Practice governing proceedings under the Acts were served by 
certified mail on the respondent by the Hearing Clerk on December 17, 1991. 
Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent’s answer, filed on January 14, 1992, which is eight 
days late, admits the material allegations contained in the complaint. 
Respondent’s failure to file an answer within the time prescribed violates 
the Rules of Practice (7 C.F.R. § 1.136(a)) and constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
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Practice (7 C.F.R. 1.136(c)). The admission by respondent’s answer of all the 
material allegations of fact contained in the complaint constitutes a waiver of 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
Because no basis for a hearing exists, and because the allegations of the 
complaint have been admitted, the material allegations of fact in the complaint 
are adopted and set forth as the Findings of Fact. 


Findings of Fact 


1. Benjamin Malinat, hereinafter referred to as respondent, is an 
individual with a mailing address of 47 Walker Avenue, Wahiawa, Hawaii 
96786. 

2. On or about June 26, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed mango fruit, 
eggplant, longbeans, pumpkin, bittermelon, okra, winged beans, loffah fruit 
and squash for shipment from Hawaii to the Continental United States, in 
violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a), because movement of such 
fruits and vegetables from Hawaii into or through the Continental United 
States in prohibited. 


Conclusions 
Respondent admits all the material allegations of fact contained in the 
complaint. By reason of the Findings of Fact set forth above, respondent has 
violated the Acts and the regulations issued under the Acts. Therefore, the 


following Order is issued. 


Order 


Respondent Benjamin Malinat is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00), which shall be payable to the 
“Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 
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Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-40. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


In re: T. MARSHALL. 
P.Q. Docket No. 92-54, 
Decision and Order filed May 21, 1992. 


Default — Importation of fresh limes from Hawaii to the Continental United States — Civil 
penalty — Admission of material allegations. 


The Judicial Officer affirmed Judge Hunt’s Order assessing a civil penalty of $375 against 
Respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. 


James D. Holt, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder (7 C.F.R. §§ 319.15, .56). The case is governed by the principles 
set forth in In re Kaplinsky, 47 Agric. Dec. 613 (1988), attached as Appendix 
B. Accordingly, the following Order (which is the Order that must be 
complied with, rather than the ALJ’s Order) should be issued in this case. 
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Order 


Respondent T. Marshall is hereby assessed a civil penalty of $375, which 
shall be payable to the "Treasurer of the United States" by certified check or. 
money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 92-54. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on January 2, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 16, 
1991, Respondent offered to a common carrier, specifically the United States 
Postal Service, fresh limes for shipment from Hawaii to the continental United 
States in violation of 7 C.F.R. § 318.13 et seq. 

Respondent’s answer admitted the allegations of the complaint. Pursuant 
to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the admission by 
the answer of all the material allegations of fact contained in the complaint, 
shall constitute a waiver of hearing. Accordingly, the material allegations 
alleged in the Complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the rules of 
practice applicable to this proceeding. (7 C.F.R. § 1.139). 
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Finding of Fact 


1. T. Marshall, Respondent, is an individual whose mailing address is 
2750 Kalapu Drive, Lahaina, Hawaii 96761. 

2. On or about, July 16, 1991, Respondent offered to a common carrier, 
specifically the United States Postal Service, fresh limes for shipment from 
Hawaii to the continental United States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, Respondent 
has violated 7 C.F.R. § 318.13 et seq. 
Therefore, the following Order is issued. 


Order 


The Respondent is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: THEODORICA JACOB. 
P.Q. Docket No. 91-57. 
Decision and Order filed May 22, 1992. 


Default — Importation of mango fruit and betel nuts from Hawaii to Continental United States 
— Civil penalty — Admission of allegations. 


The Judicial Officer reversed Judge Hunt’s Order assessing a civil penalty of $25, increasing it 
to $375, against Respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine 
Act, as amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. 


Jane Settle, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Complainant from an Initial Decision and Order by 
an Administrative Law Judge (attached as Appendix A) under the Federal 
Plant Pest Act, as amended, 7 U.S.C. §§ 150aa-150jj, the Plant Quarantine 
Act, as amended, 7 U.S.C. §§ 151-154, 156-165, 167, and the regulations 
promulgated thereunder, 7 C.F.R. § 318.13 et seg. The case is governed by 
the principles set forth in Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), attached 
as Appendix B. Accordingly, the following Order assessing a civil penalty of 
$375 (which is the Order that must be complied with, rather than the ALJ’s 
Order assessing a civil penalty of $25) should be issued in this case. 


Order 


Respondent Theodorica Jacob is hereby assessed a civil penalty of $375. 
The civil penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
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Docket No. 91-57. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) 
(Acts), and the regulations promulgated thereunder (7 C.F.R. §§ 318.13 et 
seq.). 

This proceeding was instituted by a complaint filed on July 8, 1991, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about June 28, 
1990, respondent offered to a common carrier, specifically the United States 
Postal Service, raw or unprocessed mango fruit and betel nuts for shipment 
from Hawaii to the continental United States, in violation of 7 C.F.R. §§ 
318.13(b) and 318.13-2, which prohibit the entry of such fruits and plant 
products into the continental United States. 

The complaint was served upon the respondent pursuant to section 
1,136(a) of the Uniform Rules of Practice. 7 C.F.R. § 1.136(a). Respondent 
filed an answer within 20 days of service of the complaint, but failed to deny 
the allegations therein. According to section 1.136(c) of the Uniform Rules 
of Practice, 7 C.F.R. § 1.136(c), respondent’s failure to deny the allegations 
in the complaint constitutes, for the purposes of this proceeding, an admission 
of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice, 7 C.F.R. § 
1.139, the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Uniform Rules of Practice applicable to this proceeding. 
7 C.F.R. § 1.139. 


Findings of Fact 


1. Theodorica Jacob, hereinafter referred to respondent, is an individual 
with a mailing address of 2616 Kamanaikai Street, Honolulu, Hawaii 96819. 

2. On or about June 28, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed mango fruit 
and betel nuts for shipment from Hawaii to the continental United States. 
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Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 318.13(b) and 318.13-2 of the regulations, 7 
C.F.R. §§ 318.13(b) and 318.13-2), as promulgated under 7 U.S.C. §§ 150aa 
et seq., as amended §§ 151 et seg. (Acts). Such violations warrant the 
imposition of a civil penalty pursuant to section 108 of the Federal Plant Pest 
Act, as amended, 7 U.S.C. § 150gg, and section 10 of the Plant Quarantine 
Act, as amended, 7 U.S.C. § 163. 

Ordinarily, the penalty would be $375.00, Kaplinsky, 47 Agric. Dec. 613 
(1988). Respondent, however, is a senior citizen who has a monthly social 
security income of only $112.00 and who has to perform housework three days 
a week in order to make ends meet. Her violation, moreover, was 
inadvertent. In these circumstances, the penalty is reduced to $25.00. 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of twenty-five dollars 
($25.00). This penalty shall be payable to the "Treasurer of the United States" 
by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 91-57. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding, 7 C.F.R. § 1.145. 
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Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


In re: UNITED AIRLINES. 
P.Q. Docket No. 92-67. 
Decision and Order filed June 30, 1992. 


Default — Failure to file answer — Civil penalty — Admission of allegations — Removal of 
garbage not in tight, leak-proof receptacles. 


The Judicial Officer reversed Judge Hunt’s Order assessing a civil penalty of $250, increasing it 
to $500, against Respondent under § 2 of the Act of February 2, 1903, as amended, the Federal 
Plant Pest Act, as amended, the Plant Quarantine Act, as amended, and the regulations 
promulgated thereunder, on the basis of Jn re Kaplinsky. 


James A. Booth, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Complainant from an Initial Decision and Order by 
an Administrative Law Judge (attached as Appendix A) under section 2 of 
the Act of February 2, 1903, as amended, 21 U.S.C. § 111, the Federal Plant 
Pest Act, as amended, 7 U.S.C. §§ 150aa-150jj, the Plant Quarantine Act, as 
amended, 7 U.S.C. §§ 151-154, 156-165, 167, and the regulations promulgated 
thereunder, 7 C.F.R. § 330.400 et seq., and 9 C.F.R. § 94.5 et seq. The case 
is governed by the principles set forth in Jn re Kaplinsky, 47 Agric. Dec. 613 
(1988), attached as Appendix B, which was misinterpreted by the ALJ. 
Accordingly, the following Order assessing a civil penalty of $500 (which is the 
Order that must be complied with, rather than the ALJ’s Order assessing a 
civil penalty of $250) should be issued in this case. 


Order 
Respondent United Airlines is hereby assessed a civil penalty of $500. The 


civil penalty shall be payable to the “Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 92-67. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended, 21 U.S.C. § 111, the Federal Plant Pest Act, as amended, 
7 US.C. §§ 150aa-150jj, the Plant Quarantine Act, as amended, 7 U.S.C. §§ 
151-167, (Acts), and the regulations promulgated thereunder, 7 C.F.R. § 
330.400 et seq. and 9 C.F.R. § 94.5 et seq., by a complaint issued by the 


Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondent 
violated the Acts, 7 C.F.R. §§ 330.400(f)(1) and (g)(1), and 9 C.F.R. §§ 
94.5(e)(1) and (f)(1). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were served upon the respondent by certified mail on January 
25, 1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Respondent was informed in the complaint and in the accompanying letter of 
service that an answer was required to be filed with the Hearing Clerk within 
twenty (20) days after service of the complaint, that failure to deny, otherwise 
respond or plead specifically to any allegation in the complaint would 
constitute an admission of such allegation, and that failure to file an answer 
within the prescribed time would constitute a waiver of the right to a hearing. 
The letter of service also advised respondent that failure to request an oral 
hearing within the time for an answer would constitute a waiver of an oral 
hearing. 

Respondent’s answer was due no later than February 14, 1992, twenty days 
after respondent received the complaint, 7 C.F.R. § 1.136(a). No answer has 
been filed to date. 

Respondent’s failure to file an answer within the time provided under 
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section 1.136(a) of the Rules of Practice, 7 C.F.R. § 1.136(a), constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice, 7 C.F.R. § 1.136(c), and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice, 7 C.F.R. § 1.139. This Decision and 
Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the Rules 
of Practice. Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer within the prescribed 
time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


I, 

Respondent, United Airlines, is a business with a mailing address of 
Building 59 - British UTB, JFK International Airport, Jamaica, New York 
11430. 

Il. 

On or about May 7, 1991, at the JFK International Airport, New York, 
respondent, in violation of 7 C.F.R. §§ 330.400(f)(1) and (g)(1) and 9 C.-F.R. 
§§ 94.5(e)(1) and (f)(1), removed regulated garbage from United Airlines 
flight #903 (aircraft # 4729) not in tight, leak-proof receptacles to an 


approved facility for incineration, sterilization, grinding into an approved 
sewage system, or for such other handling as approved by the Administrator. 


Conclusion 


By reason of the Findings of Fact set forth above, respondent has violated 
the Acts and the regulations issued under the Acts. Therefore, the following 
Order is issued. 


Order 


Respondent United Airlines is hereby assessed a civil penalty of two 
hundred fifty dollars ($250.00). In Kaplinsky, 47 Agric. Dec. 613 (1988) the 
Judicial Officer noted that the penalty usually sought in a complaint for a 
violation of the Act was $500 but that when the complaint alleges that the 
respondent "knowingly" violated the Act a penalty of $1,000 may be sought. 
The Judicial Officer further established the policy for the Secretary that when 
a penalty is assessed without a hearing the penalty is half that sought in the 
complaint. In this case the complaint seeks a penalty of $1,000 but does not 
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allege that respondent knowingly violated the Act or otherwise allege facts 
showing that the circumstances constitute such a serious violation that a 
penalty of more than $500 should be imposed. In these circumstances, and 
in accordance with Kaplinsky’s directive, respondent is assessed a penalty of 
$250 which is half that which the complaint should have sought. 

A certified check or money order payable to the "Treasurer of the United 
States" shall be forwarded within thirty (30) days from the effective date of 
this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 92-67. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 


Decision and Order upon respondent, unless appealed to the Judicial Officer 
pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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SALARY OFFSET 


In re: LINDA EDMOND. 
FS Docket No. 92-1. 
Decision and Order filed February 28, 1992. 


Salary Offset - Overpayment - Validity of Debt - Stay of Collection - Reclassification - Grade 
Retention - Temporary Employee. 


Forest Service employee was paid at old rate after position downgrade. Forest Service notified 
employee of intent to recoup alleged overpayment by salary offset. Employee requested hearing 
after which ALJ held that no debt existed because employee was entitled to retain grade after 
reclassification. Despite contrary characterization by employer, employee was not "temporary" 
within meaning of statute. 


Petitioner, Pro se. 
Terry Jones, Supervisory Classification and Wage Specialist, Atlanta, Ga, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This proceeding was initiated by the timely filing of a request for hearing 
following service on petitioner Linda Edmond of a Notice of Intent to Offset 
Salary. The salary offset action was initiated by the United States Forest 
Service pursuant to 5 U.S.C. § 5514 to recoup an alleged salary overpayment. 
The Forest Service claimed the overpayment because Ms. Edmond was paid 
for several weeks at her old rate after her position had been reclassified to a 
lower grade. The Department of Agriculture’s Administrative Law Judges 
have jurisdiction under 5 U.S.C. § 5514 and 7 C.F.R. §§ 3.51-3.82. 

I held an initial hearing by telephone on January 13, 1992. The Forest 
Service was represented by Terry Jones, Supervisory Classification and Wage 
Specialist, Atlanta, Georgia. Ms. Edmond represented herself. The parties 
agreed during the hearing that the only outstanding issue with regard to the 
salary offset was whether Ms. Edmond was entitled under 5 U.S.C. §§ 5361-62 
to retain her grade status for two years after the reclassification of her 
position. Both parties timcly filed supplementary materials in support of their 
positions. Upon consideration of the record evidence and the arguments of 
the parties, I conclude that petitioner was entitled to be paid at her old grade 
rate and that the claimed debt is therefore invalid. 





Findings of Fact 


1. Linda J. Edmond is an individual living at 21 O’Banner Loop, 
Brooklyn, Mississippi 39425. 

2. Ms. Edmond was employed by Ashe Nursery, a United States 
Department of Agriculture Forest Service facility, from December 2, 1970, 
until April 5, 1991. From 1970 until November 6, 1988, Ms. Edmond worked 
on an intermittent, seasonal basis. From November 6, 1988, until May 18, 
1989, Ms. Edmond worked on a part-time basis. From June 26, 1989, until 
she was dismissed on April 4, 1991, Ms. Edmond worked a full-time schedule. 

3. On September 23, 1990, Ms. Edmond’s job classification was changed 
from WG-3502-2/4 to GS-404-4/1. This reclassification resulted in a wage 
reduction from $8.81/hr. to $6.98/hr. Because of an administrative error, Ms. 
Edmond was paid at the old (higher) rate until December 1, 1990. The salary 
discrepancy during this period is the source of the claimed debt. 

4. By notice dated January 16, 1991, Ms. Edmond was informed that the 
Department intended to collect the claimed over-payment through salary 
offset. Ms. Edmond requested a hearing on the proposed offset by a letter 
dated February 5, 1991. 

5. Ms. Edmond’s employment was terminated on April 4, 1991. 

6. The amount of the alleged indebtedness, $645.28, was deducted from 
Ms. Edmond’s final salary payment. No additional notice was given to Ms. 
Edmond before or after this withholding. 


Conclusions of Law 


1. The claimed debt is not valid because Ms. Edmond was entitled to 
grade retention under 5 U.S.C. §§ 5361-62. 

2. The Forest Service failed to follow the applicable procedural 
regulations when it offset Ms. Edmond’s final salary payments. 


Discussion 


Because the materials filed by the parties indicate some confusion as to 
the scope of this proceeding, it is important to say what this case is not about. 
This proceeding is not concerned with either waiver of the claimed debt or the 
validity of the job reclassification which led to this dispute. The only questions 
to be answered here are whether a debt exists and, if it does, how much it is. 
7 CFR. § 3.59(c). 
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There is no disagreement that Ms. Edmond’s job was reclassified and that 
the new classification was at a lower grade. Similarly, there is no question 
that Ms. Edmond was paid at the higher rate for nine weeks. If these were 
the only relevant factors, it would be clear that the debt is a valid one. 

The question is complicated, however, by the grade retention provisions 
of 5 U.S.C. §§ 5361-62. Those sections read in part as follows: 


§ 5361. Definitions 
For the purpose of this subchapter- 


(1) “employee” means an employee to whom chapter 51 of this 
title applies, and a prevailing rate employee, as defined by section 
5342(a)(2) of this title, whose employment is other than on a term or 
temporary basis. 


§ 5362. Grade retention following a change of positions 
reclassification 


(b)(1) Any employee who is in a position subject to this chapter and 
whose position has been reduced in grade is entitled, to the extent 
provided in subsection (c) of this section, to have the grade of such 
position before reduction be treated as the retained grade of such 
employee for the 2-year period beginning on the date of the reduction 
in grade. 


(c) For the 2-year period referred to in subsections (a) and (b) of this 
section, the retained grade of an employee under such subsection (a) 
or (b) shall be treated as the grade of the employee’s position for all 
purposes (including pay and pay administration under this chapter and 
chapters 54 and 55 of this title .... 


The question raised by the statutory language of 5 U.S.C. § 5361 (1) is 
whether Ms. Edmond is excluded from grade retention protection because of 
"temporary" status. If the Forest Service characterization of Ms. Edmond’s 
employment status were controlling, she would clearly be excluded. That 
characterization, however, is not controlling. Stevens v. Tennessee Valley 
Authority, 687 F.2d 158 (1982)(construing definition of "temporary" as applied 
to the Vietnam Era Veteran’s Readjustment Assistance Act). Rather, it is the 
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decisionmaker’s job "to look beyond the form of statutory and other 
provisions, and to determine the purpose which those provisions were 
intended to serve." Roden v. Tennessee Valley Authority, 25 M.S.P.R. 363 
(1984)(interpreting 5 U.S.C. § 7511(a)(1)(B)). 

In Roden the Merit Systems Protection Board found that a worker’s 
service, consisting of five separate appointments in four years, was 
“continuous” despite the agency’s characterization of the job as "temporary." 
The Board’s discussion of the facts in that case is relevant to the instant case: 


Although the agency has alleged that its “fluctuating workload" is as 
logical a reason for a series of limited appointments as an intent to 
avoid the consequences of section 7511(a)(1)(B), we can find no 
evidence of record that a changing or unpredictable workload, or a 
project expected to last only a limited period of time, caused the agency 
to employ the appellant under temporary appointments. In our 
opinion, the absence of any such evidence, along with the fact that the 
appellant received five of these appointments, that he was separated 
from each of the first four only when the appointment had expired, and 
that he was reappointed shortly after each expiration, that the agency 
entered into a continuing employment contract with the appellant. We 


therefore find that, although these appointments purportedly 
constituted only temporary employment, they in fact reflected the 
appellant’s nontemporary employment in a continuing position or 
positions; .... 


The plain language of 5 U.S.C. §§ 5361-62 indicates that the determination 
as to whether a worker fits the statutory definition of "employee" is to be 
made at the time of the adverse personnel action. On September 9, 1990, 
petitioner had been working a full-time schedule for over fourteen months. 
On that date it had been twenty-two months since she had been classified as 
a “seasonal” employee. Petitioner’s employment history, provided by the 
Forest Service, indicates that on January 11, 1990, her status was converted 
from "excepted’ appointment-temporary" to “excepted appointment." 

In addition, petitioner was terminated almost four months after her 


‘There is nothing in the record that supports classification of the Biological Technician 
position as "excepted" under 5 C.F.R. 213. However, whether an employee is in the excepted or 
competitive service is irrelevant to the definition of “employee” at 5 U.S.C. § 5342 (a)(2) and 
thus has no direct bearing on this case. 
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appointment was scheduled to have ended. She was not terminated because 
her appointment had expired. The record indicates instead that she was 
terminated because the Forest Service had decided to cancel the program on 
which she worked. That petitioner was not retained past her scheduled 
expiration date by inadvertence is indicated by the fact that she received a pay 
adjustment on January 13, 1991 -- only two days after her term was ostensibly 
to have expired. Petitioner’s file must have been inspected at that time and 
the scheduled expiration date noted. 

These conclusions about the actual terms of petitioner’s employment are 
reinforced by a memorandum from Robert Harlee to "Forest Supervisor" 
dated December 5, 1989. The memorandum reflects the project manager’s 
opinion that the nursery operation would benefit from having two full-time, 
permanent Biological Technicians. Despite that recommendation, petitioner 
was later classified as a temporary Biological Technician. Petitioner’s 
classification as "temporary" under these circumstances conflicts with the 
proper use of temporary appointments: 


c. Temporary appointments are intended to meet legitimate non- 
permanent staffing needs, as determined by the agency. They are 
appropriate, however, only when there is reason to expect that there 


will be no permanent need for the employee. The use of temporary 
limited appointments for other reasons is inappropriate and is not 
authorized. 


Federal Personnel Manual, 316-5 (Dec. 22, 1989). 


For the purposes of grade retention, therefore, I find that the petitioner 
was, at the time of her reclassification, an “employee . . . other than on a 
temporary basis" as defined by 5 U.S.C. § 5361. As such, she was entitled to 
retain her previous pay after her reclassification. The claimed debt arising 
from overpayment of salary is therefore invalid. 

While the finding that the debt is invalid is a sufficient ground for deciding 
this case, it is also worthwhile to note that the required procedural safeguards 
were not observed. 5 U.S.C. § 5514 provides that the timely filing of a request 
for hearing stays collection. After petitioner was fired, however, the Forest 
Service retained the claimed debt from her final pay. While such a lump sum 
administrative offset is authorized in some situations, the criteria for its use 
were not met here. The lump-sum offset procedures are only triggered if an 
employee "retires or resigns" before the debt is collected. 7 C.F.R. § 3.62 (c). 
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Petitioner in this case neither retired nor resigned. Furthermore, once salary 
offset proceedings are initiated under 5 U.S.C. § 5514, they are controlled by 
the procedural requirements of that section. Matter of: Veterans 
Administration, 64 Comp. Gen. 907, 908 (Sept. 30, 1985). The Forest Service 
therefore failed to comply with the stay which arose by statute upon 
petitioner’s timely filing of a request for hearing. 


Remedy 
7 CER. § 3.67 states: 


The Department will refund promptly to the appropriate individual 
amounts offset under these regulations when: 

(a) A debt is waived or otherwise found not owing the United 
States (unless expressly prohibited by statute or regulation); or 

(b) The Department is directed by an administrative or judicial 
order to refund [money] deducted from the employee’s current pay. 


_ Accordingly, the order in this case shall direct the Department of 
Agriculture to refund to Linda Edmond those funds withheld from her final 
pay. 


Order 


The United States Department of Agriculture is ordered to promptly pay 
to Ms. Linda Edmond of 21 O’Banner Loop, Brooklyn, Mississippi 39425 the 
sum of $645.28. 
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VETERINARY ACCREDITATION 


In re: DR. WADE MARKHAM, D.V.M. 
V.A. Docket No. 89-4. 
Decision and Order filed February 6, 1992. 


Improper eartags — Failure to report vaccinations promptly - Inaccurate health certificates — 
Accredited veterinarian — Keeping currently informed of regulations and instructions — 
Suspension of veterinarian accreditation — Willful — Prior suspensions. 


The Judicial Officer reversed the Decision and Order by Judge Kane suspending Respondent’s 
accreditation as a veterinarian authorized to perform official duties under State-Federal disease 
eradication programs for 300 days, because Respondent violated the specific accreditation 
standards in 9 C.F.R. § 161.3(b), (h), and (j), and, particularly, because respondent (i) 
brucellosis-tested cattle and applied eartags but recorded the wrong prefix for the eartags; (ii) 
used official vaccination eartags on cattle that were not officially vaccinated; and (iii) performed 
brucellosis vaccinations which he did not report promptly to State or Federal officials. The 
Judicial Officer increased the suspension period to 15 months (450 days) because of 
Respondent’s prior consent suspensions. Willfulness is not required, but Respondent’s gross 
neglect of a known duty, as to some violations, and Respondent’s intentional failure to comply 
with regulations, as to other violations, meets the Tenth Circuit’s standard for willfulness. 


Kathleen Reiley and Sheila Novak, for Complainant. 

William H. Castor, Vinita, Oklahoma, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations (9 C.F.R. § 160.1 et seq.) promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.). On 
May 22, 1991, Administrative Law Judge Paul Kane (ALJ) issued an Initial 
Decision and Order suspending Respondent’s accreditation as a veterinarian 
authorized to perform official duties under State-Federal disease eradication 
programs for 300 days, because Respondent violated the specific accreditation 
standards in 9 C.F.R. § 161.3(b), (h), and (j), and, particularly, because 
respondent (i) brucellosis-tested cattle and applied eartags but recorded the 
wrong prefix for the eartags; (ii) used official vaccination eartags on cattle that 
were not officially vaccinated; and (iii) performed brucellosis vaccinations 
which he did not report promptly to State or Federal officials. 

On July 2, 1991, Respondent, seeking a diminution of the suspension time, 
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appealed to the Judicial Officer, to whom final administrative authority has 
been delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 
and 557 (7 C.F.R. § 2.35).’ On July 18, 1991, Complainant filed a response 
in the nature of a cross-appeal, seeking an 18-month suspension, as originally 
requested. The case was referred to the Judicial Officer for decision on 
January 8, 1992. 

Based upon a careful consideration of the entire record, the ALJ’s 
suspension period is increased to 15 months. Those portions of the Initial 
Decision that are adopted are set forth below, with omissions shown by dots 
and additions included within brackets. A few trivial changes are not 
designated. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated according to the Administrative Procedure 
Act, Pub. L. No. 89-554, September 6, 1966, 80 Stat. 384, as amended Pub. L. 
No. 95-251, March 27, 1978, 92 Stat. 183,’ the Rules of Practice of the 
Department of Agriculture Governing Formal Adjudicatory Proceedings, 7 


C.F.R. §§ 1.130-.151 (1990), as supplemented by the Rules of Practice 
Governing Revocation or Suspension of Veterinarians’ Accreditation, 9 C.F.R. 
Part 162 (1990). 

The Administrator of the Animal and Plant Health Inspection Service of 
the United States Department of Agriculture, by amended complaint filed 
March 6, 1990, alleges that Wade Markham, D.V.M., in 1988 and 1989, 
violated the Standards for Accredited Veterinarians, specifically paragraphs 9 
C.F.R. § 161.3(b), (j) and (h) thereof. As a result thereof, the amended 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


5 U.S.CA. §§ 554, 5S7 (West 1977 & Supp. 1991) [hereinafter cited as unofficially codified] 
[brackets in original]. 





DR. WADE MARKHAM, D.V.M. 421 
51 Agric. Dec. 419 


complaint seeks an 18-month suspension of Dr. Markham’s accreditation, 
pursuant to the provisions of 9 C.F.R. § 161.4. These allegations are taken to 
refer to the standards in effect as of January 1, 1990. The amended complaint 
was substituted for the complaint filed June 27, 1989. 

An oral hearing was held on August 14, 1990, in Tulsa, Oklahoma, before 
the undersigned. Subsequently, proposed findings and briefs were filed by 
counsel. To the extent indicated, they are adopted herein. All other proposed 
findings, conclusions, and arguments are rejected as being irrelevant, or 
lacking legal or evidentiary bases. In this decision and order, "Tr." refers to 
the transcript of the public hearing. "CX" refers to the numbered exhibits 
offered by complaint counsel. "RX" refers to the numbered exhibits offered 
by respondent’s counsel. 

The United States Department of Agriculture, hereinafter the Department, 
is represented by Kathleen Reiley, Esq., Washington, D.C. Dr. Markham is 
represented by William H. Castor, Esq., Vinita, Oklahoma. 

Upon consideration of all matters of record, the following findings of fact 
are made and conclusions of law reached. As a result, violations are found 
to exist, and a sanction is ordered.” 


Findings of Fact 


1. Dr. Wade Markham, respondent, is an individual whose mailing 
address is Route 4, Box 37, Vinita, Oklahoma 74301. (complaint, not denied 
by answer) 

2. Respondent is now, and at all material times herein was, a Doctor of 
Veterinary Medicine and an Accredited Veterinarian in the State of 
Oklahoma under the provisions of the regulations of Title 9, Code of Federal 
Regulations, Parts 160-162. (complaint, not denied by answer) 

3. On or about February 22, 1988, respondent brucellosis tested cattle 
and applied eartags to the [88] cattle but recorded the [same] wrong prefix 
[for all 88 cattle]. (stipulation of counsel, Tr. 5, 6 [; CX 5, 6]) 

4. On or about April 28, 1988, respondent used official vaccination 
eartags on seven cattle that were not officially vaccinated. (stipulation of 


Pursuant to 21 U.S.CA. § 134e(a)(2), violators of the Secretary’s regulations issued pursuant 
to the Animal Quarantine Act of 1962, Pub. L. No. 87-518, 76 Stat. 130, may be assessed civil 
penalties upon an agency hearing. The regulations and standards involved in this litigation were 
issued pursuant to 21 U.S.C.A. § 134b, which is cited by the Secretary as authority for the 
dissemination of 9 C.F.R. Part 161. 
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counsel, Tr. 5, 6) 

5. Between and including the dates of September 25, 1988, and 
October 26, 1988, respondent performed brucellosis vaccinations [on 720 
animals during 5 different days (CX 12),] which he did not report at the time 
of vaccination to state or federal officials, and which he did not promptly 
report to state or federal officials. (complaint counsel’s proposed findings #8 
and #9; respondent’s ‘counsel’s proposed findings #8 and #9) [All of these 
vaccinations were reported to the proper officials on June 26, 1989 (CX 12).] 

6. Between March 15 and May 25, 1989, respondent performed 
brucellosis vaccinations [on 967 animals during 19 different days (CX 12),] 
which were reported to officials of the State of Oklahoma on June 26, 1989. 
(complaint counsel’s proposed findings #10 and #11; respondent’s counsel’s 
proposed findings #10 and #11 [; CX 12, 13]) 

7. °.... [Fhe Oklahoma Rules and Regulations, with which Respondent 
was familiar, require that vaccinated animals be “reported at the time of 
vaccination to the appropriate state or federal agency cooperating in the 
eradication of brucellosis" (CX 3, p. 3, { P; Tr. 5-10).] 


Statutes and Regulations 


Dr. Markham is alleged to have violated only the Secretary’s regulations, 
expressed as standards, at 9 C.F.R. § 161.3(b), (j) and (h) (1990). 
The standards expressed at 9 C.F.R. § 161.3(b) are as follows: 


(b) An accredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed clearly identifying the animal(s) or 
bird(s) to which it applies and showing the results of the inspection, 
test, or vaccination, etc., he has conducted, except as provided in 
paragraph (c) or (1) of this section. An accredited veterinarian shall 
not sign any certificate provided for by the Animal Welfare Act or its 
regulations and standards unless he has ascertained that the statements 
contained therein are complete, clear and accurate. The accredited 
veterinarian shall distribute copies of certificates, forms, records and 
reports, according to instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official. 


The stipulation of counsel (Finding #3) confirms that the act of 
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inaccurately recording eartags violated this standard. 
The standards expressed at 9 C.F.R. § 161.3(j) are as follows: 


(j) An accredited veterinarian shall be responsible for proper use 
of all certificates, forms, records, reports, tags, brands, bands, or other 
identification used in his work as an accredited veterinarian and shall 
take proper precautions to prevent misuse thereof. He shall 
immediately report to the Veterinarian-in-Charge or State Animal 
Health Official the loss, theft, or deliberate or accidental misuse of any 
such certificate, form, record, report, tag, band, brand, or other 
identification. He shall not permit any certificate, form, record, report, 
tag, band, brand, or other identification, to be kept in the custody of 
anyone but himself prior to official use. 


The stipulation of counsel (Finding #4) confirms that the act of affixing 
official vaccination eartags to cattle which were not vaccinated, and need not 
have been vaccinated, violated this standard. 

The Administrator’s complaint lastly alleges that the standards at 9 C.F.R. 
§ 161.3(h) were violated. These require that: 


(h) An accredited veterinarian shall keep himself currently 
informed on Federal and State regulations governing the movement of 
animals and poultry, and on procedures applicable to disease control 
and eradication programs, including emergency programs, and on 
definitions, regulations, and standards under the Animal Welfare Act, 
and any legislation amendatory thereof, and on regulations under the 
Horse Protection Act of 1970, and any legislation amendatory thereof. 
He shall carry out all of his responsibilities under the applicable 
Federal programs and cooperative programs in accordance with such 
regulations and instructions issued to him by the Veterinarian in 
Charge or the state Animal Health Official, or both. 


Respondent’s counsel acknowledges that Dr. Markham failed to report, 
timely and promptly, vaccinations completed in 1988. (Finding #5) This 
failure was sufficient to permit the conclusion that the standard at 9 C.F.R. § 
161.3(h) was violated, for the . . . [Oklahoma Rules and Regulations] specify 
that “Vaccinated animals must be permanently identified as vaccinates and 
reported at the time of vaccination ....". (CX 3, p. 3 [; Tr. 7-10}) 
Dr. Markham was aware of this reporting requirement (Tr. 9), but failed to 
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carry it out in 1988. 

On June 26, 1989, Dr. Markham reported vaccinations he had completed 
[on 19 different days] between March 15, 1989, and May 25, 1989. (Finding 
#6) Complaint counsel argues that the standard at 9 C.F.R. § 161.3(h) was 
additionally violated by the lapse between the dates vaccinations were 
completed and subsequently reported. ... [I agree. (See Finding #7).] 


Sanctions 


The stipulations of counsel permit the conclusions that violations of the 
Department’s standards at 9 C.F.R. § 161.3(b), (j) and (h) exist. Sanctions 
must be imposed upon Dr. Markham for his failure to achieve compliance 
with the standards imposed upon accredited veterinarians servicing the various 
cattle industries. These sanctions serve to achieve the intent of Congress by 
mandating compliance with the Department’s efforts to control the contagion 
known as brucellosis. 

Complaint counsel recommends that Dr. Markham’s accreditation be 
suspended for an 18-month period pursuant to 9 C.F.R. § 161.4(a) (1990). 
This regulation provides, as an alternative to suspension or revocation, that 
the Deputy Administrator may issue a warning notice. The regulation does 
not provide guidelines by which sanctions may be considered or evaluated. 

However, it is known that such guidelines do indeed exist in a document 
not circulated to veterinarians. This document has been characterized by the 
Department’s Judicial Officer as follows:* 


Unfortunately for respondent, however, the minimum suspension 
period recommended by the Veterinary Services of the Department’s 
Animal and Plant Health Inspection Service (in an _ internal 
memorandum dated August 20, 1985, relating to disciplinary matters) 
for a violation of 9 C.F.R. § 161.3(b), is 90 days (RX 11, pp. 4-5). The 
Veterinary Services’ memorandum (RX 11) divides the various 
subsections of 9 C.F.R. § 161.3 into major and minor subsections,* and 
recommends a "minimum suspension of 90 days for violation of major 
subsections" (RX 11, p. 5). 9 C.F.R. § 161.3(b) is classified as a 
"major" subsection (RX 11, p. 4). Veterinary Services recommends a 


*Dr. Albert Marshall Pickard, D.V.M., V.A. Docket No. 89-2, 50 Agric. Dec. [638, 653-54 
(1991)}. 
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"letter of warning or a minimum suspension of 60 days for violation of 
minor subsections" (RX 11, p. 5). "A violation in which the possibility 
of or actual disease spread has occurred should result in revocation or 
the maximum suspension time," and an "accredited veterinarian who 
has had a previous violation which resulted in a suspension should 
receive a longer suspension or even revocation on the next violation" 
(RX 11, p. 5). 


*The memorandum (RX 11, p. 4) refers to 9 C.F.R. § 161.2(b), but 
the provisions in 9 C.F.R. § 161.2(b) (1985), when the Veterinary 
Services’ memorandum (RX 11) was issued, are identical in all material 
respects to the provisions now in 9 C.F.R. § 161.3(b). 


The memorandum to which the Judicial Officer has made reference is an 
exhibit in this present record, i.e., CX 16. It is certain that a violation of 9 
C.F.R. § 161.3(b) is the violation of a "major" section, for which the minimum 
suspension period is 90 days. In this matter, Dr. Markham’s counsel has 
stipulated to facts which compel the conclusion that 9 C.F.R. § 161.3(b) was 


violated. However, counsel has introduced evidence which indicates that the 
eartags were innocently misidentified due to the multiple descriptions of the 
relevant prefix letters on the container in which the tags were packaged. 
Dr. Markham’s misidentification of this prefix resulted from a reading of the 
box label, rather than of the eartags, which is a container label issue. Hence, 
there is no justification to increase the suspension period beyond that 
recommended through the Veterinary Services Memorandum No. 576.1 dated 
August 20, 1985. (CX 16) 

This document also identifies a violation of 9 C.F.R. § 161.3(j) as a major 
violation. The stipulation of counsel (Finding #4) permits the conclusion that 
Dr. Markham violated this section. Counsel suggests in mitigation that 
Dr. Markham, due to an insufficient inventory of field supplies, affixed eartags 
to seven immature animals, that did not require vaccination and were not 
vaccinated, which eartags were reserved by color and numerals, for use on 
animals that require vaccination. Counsel’s argument is rejected, for this 
conduct could very easily lead to the shipment of maturing animals displaying 
eartags suggesting vaccinations when none had been performed. This could 
lead to the spread of disease. Thus, there is full justification for an additional 
90-day suspension. 
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The Department has also alleged that Dr. Markham violated the standards 
at 9 C.F.R.§ 161.3(h). This section is a catch-all. It is used to discipline those 
veterinarians who choose to deviate from the accepted practices required of 
those who accept the Department’s accreditation. Counsel’s stipulation 
establishes that Dr. Markham did deviate from this amorphus standard in 
1988. .. . CX 16, p. 5 provides only this information: 


Violation of subsection (h), which states an accredited veterinarian 
must be knowledgeable of State-Federal regulations and carry out the 
responsibilities of an accredited veterinarian in accordance with 
regulations and instructions issued, shall be charged in all accreditation 
cases and shall be classified with the greater number of subsections. 


The terms expressed in this directive, “and shall be classified with the 
greater number of subsections," suggest, for example, that if a matter involves 
alleged violations of 3 major subsections and 2 minor subsections, and a 
violation of 9 C.F.R. § 161.3(h), sanctions would be imposed for the violation 
of 4 major subsections and 2 minor subsections. In this matter, Dr. Markham 
violated two major subsections. Therefore, the violation of 9 C.F.R. § 
161.3(h) should also be classified as a major violation. . . . 

Dr. Markham’s accreditation was suspended in 1982 for 10 days and in 
1986 for 6 months. (Respondent’s proposed Findings #3 and #5) Therefore, 
Dr. Markham is aware that the Department intends that accredited 
veterinarians comply with the published standards. 

Dr. Behring, the Acting Area Veterinarian-in-Charge, testified that he 
followed the precepts of CX 16 in advancing his recommendation that 
Dr. Markham’s accreditation be suspended for 18 months. (Tr. 36-37) ... 
CX 16 only provides that, "an accredited veterinarian who has had a previous 
violation which resulted in a suspension should receive a longer suspension or 
even revocation on the next violation of the Standards." 

4 


Conclusions 


This record reveals violations, as alleged, of the Secretary’s Standards for 


“CX 16 states that, "For each additional major subsection violated, a 60- to 90-day extension 
of the minimum penalty is recommended." 
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Accredited Veterinarians, as expressed at 9 C.F.R. § 161.3(b), (j) and (h). 
ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Suspending Respondent’s privilege to participate in the Brucellosis 
Eradication Program (and others) as an accredited veterinarian for 15 months 
is a very unpleasant task. Respondent did not purposely set out to engage in 
fraudulent or malicious conduct but, rather, repeatedly failed to perform his 
duties in a manner required by the regulations and necessary to the success 
of the Brucellosis Eradication Program. Dr. Byron W. Behring, Assistant 
Area Veterinarian-in-Charge, who was in charge of the veterinary 
accreditation program (Tr. 25), testified that, "I have known Dr. Markham for 
a number of years," and “I am not saying in any of these cases that 
Dr. Markham did this very deliberately and maliciously" (Tr. 50). However, 
Dr. Behring explained in detail why an 18-month suspension of Respondent’s 
accreditation is appropriate (Tr. 20-62). In addition, Dr. Robert L. Hartin, 
State Veterinarian of Oklahoma and Director of Oklahoma’s Animal Industry 
Division (Tr. 64), concurred with Dr. Behring’s recommendation for an 18- 
month suspension (Tr. 80). 

In order to evaluate their recommendation, it is necessary to understand 
the nature and importance of the Brucellosis Eradication Program. In Jn re 
Horton, 50 Agric. Dec. 430, 464 (1991), it is stated that the “combined State 
and Federal spending on the cooperative brucellosis program ‘since its 
inception’ was ‘about close to three billion dollars’ (Tr. 23)." 

The Brucellosis Eradication Program is described in Jn re Petty, 43 Agric. 
Dec. 1406, 1409 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), as 
follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) 
is a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
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animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from the 
Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 C.F.R. Part 78 (1980). 


In carrying out the Federal-State Brucellosis Eradication Program, private 
veterinarians, who are not State or Federal employees, are permitted to 
perform vital tasks under the program, as long as they are accredited and 
comply with the rigorous requirements of the accreditation program. As 
stated in In re Petty, 43 Agric. Dec. 1406, 1470-71 (1984), aff'd, No. 
3-84-2200-R (N.D. Tex. June 5, 1986), quoting from In re Ruster, 41 Agric. 
Dec. 845, 852 (1982): 


Accreditation of Veterinarians is not a license to which an applicant is 
entitled as a matter of law. It is solely a ministerial privilege conferred 
on certain veterinarians to cooperate in the management of the 
Brucellosis Program. This privilege is conferred at the discretion of the 
Deputy Administrator as set out in 9 C.F.R. Part 161.° 


‘It has repeatedly been held that the license-suspension provisions of the Administrative 
Procedure Act, involving notice and opportunity to achieve compliance except in the case of 
willfulness (S U.S.C. § 558(c)), are not applicable since there is no license, and the "public health, 

(continued...) 
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Dr. Behring testified that the administrative recommendation for an 18- 
month suspension period was based on 3 months for each of the three 
separate types of violations involved here, plus 9 months because Respondent 
had been suspended for violations on two previous occasions (Tr. 43-44). 
This is in accordance with the Department’s internal policy guidelines that an 
“accredited veterinarian who has had a previous violation which resulted in a 
suspension should receive a longer suspension or even revocation on the next 
violation of the Standards" (CX 16, p. 5).° 

Respondent was suspended for 10 days at the end of 1982 and the 
beginning of 1983 because he issued "health certificates for movement of cattle 
into Missouri without first obtaining a special permit and ... issue[d] 
incomplete permits for movement of reactor animals interstate for slaughter" 
(CX 17; Tr. 30-31). Respondent testified as to the 1982 violation (Tr. 87): 


At that time, you had to get a permit for slaughter cows. The truck 
was loaded, and I could not get a hold of Missouri to get a permit. 


I sent the cows on, and Dr. Hartin and I disagreed over it. I 
fully intended to get a permit the next day, but I did not. So I took -- 
so I had a ten-day suspension. 


The Consent Answer, signed by Respondent in connection with the 10-day 
suspension, admitted the violations and consented to the suspension, which 


4(...continued) 

interest, and safety requires otherwise." Petty, supra, 43 Agric. Dec. at 1470-71; accord In re 
Mills, 50 Agric. Dec. __, slip op. at 18 (Oct. 24, 1991); In re Collins, 46 Agric. Dec. 217, 253 
(1987); In re Ruster, 41 Agric. Dec. 845, 852 (1982). In any event, however, Respondent’s 
violations were willful under the Tenth Circuit’s holding in Capitol Packing Co. v. United States, 
350 F.2d 67, 78-79 (10th Cir. 1965) ("intentional misdeed or such gross neglect of a known duty 
as to be the equivalent thereof"--"refusal to sell off top loads was a wilful violation of the Act 
and regulations thereunder since it was in disregard of a specific regulation"). 


°The current suspension is, of course, only for the current violations alleged in the 
Complaint, but the suspension period for the current violations is longer because the prior 
consent suspensions did not deter Respondent from committing the current violations. See, e.g., 
Spencer Livestock Comm'n Co. v. USDA, 841 F.2d 1451, 1458 (9th Cir. (1988) ("The fact that the 
[prior] consent orders were violated could be used to determine what kind of sanction is needed 
to deter these petitioners from conduct prohibited by the statute"). In addition, even though the 
prior suspensions resulted from consent proceedings, Respondent admitted the prior violations 
at the present hearing (Tr. 87-89)). 
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was to “have the same force [and] effect as if entered into after a formal 
hearing” (CX 17). 

Respondent’s second suspension was for 6 months, ending in April of 1987 
(Tr. 29-30). Dr. Behring testified that the 6-month suspension resulted from 
allegations and investigations involving Respondent’s unofficial use of the 
brucellosis card test and failure to submit blood samples for confirmation (Tr. 
30). Respondent, on the other hand, admitted that he had improperly 
conducted a card test at a private sale (as distinguished from a public 
auction), "which is not according to regulations," but he said that he did send 
the samples in (Tr. 88). Respondent testified that he “did some blood 
screening for a client," and that he "was just trying to satisfy them--to please 
my clients," and that he "did this to help these clients" (Tr. 88). Respondent 
testified that the parties "moved the animals," but "kept them under quarantine 
until we got the tests back" (Tr. 89). As explained in Petty, supra, 43 Agric. 
Dec. at 1453-54, screening cattle with a brucellosis card test not conducted in 
accordance with the regulations can be used by farmers to circumvent the 
Brucellosis Eradication Program. For example, if some animals were 
determined to be brucellosis reactors in an informal screening, the owner 
could ask someone else to perform an official test of the non-reactor animals, 
without revealing that they had been exposed to brucellosis reactors. 
Although no hearing was held with respect to the 6-month suspension period, 
and there is no basis for inferring that Respondent intended to help anyone 
evade the Brucellosis Eradication Program, his conduct (admitted at the 
present hearing) leading to the 6-month suspension was a very serious 
violation of the regulations. 

We come now to Respondent’s present violations, all of which occurred 
during the period from a little less than 1 year to a little more than 2 years 
from the end of Respondent’s 6-month suspension period. First, on or about 
April 28, 1988, about 1 year after the end of his 6-month suspension period, 
Respondent used official vaccination eartags on seven cattle that were not 
officially vaccinated (Finding 4). Respondent knew that he was affixing the 
wrong eartags on the cows, since they were not vaccinated, but he was 15 
miles from his office (where proper eartags were located), and needed to 
identify about 15 cows, and did not have enough of the proper colored eartags 
(Tr. 96-98). In other words, this was an intentional failure to follow the 
regulations. 

Respondent testified that he did not think that his conduct would 
jeopardize the program, but that "I was trying to satisfy my client in a hurry" 
(Tr. 98). However, Dr. Behring testified that if an official-vaccinate eartag is 
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used on an animal that is not an official vaccinate, it could result in the 
improper evaluation of a blood sample, i.e., causing a suspect-blood test to be 
interpreted as resulting from a vaccination, when actually the animal was a 
brucellosis reactor, since credit is given to vaccinated animals in reading blood 
tests. Also, animals returned to farms in Oklahoma must be officially 
vaccinated, and improper eartags could be misleading in this respect. (Tr. 
20-23, 27-29, 55) 

Second, on or about February 22, 1988, about 10 months after the end of 
his 6-month suspension, Respondent brucellosis-tested 88 cattle and applied 
eartags to the 88 cattle, but recorded the wrong prefix for each of the 88 
animals. For example, the identification number for the first animal was 
recorded by Respondent on the Brucellosis Test Record as "73BRT6701" 
(CX 5, p. 1). The same prefix, "BRT," was used for each of the 88 animals, 
which was the incorrect prefix for all 88 animals. (Respondent testified that 
"I think it was supposed to have been VET, but I don’t remember that for 
sure" (Tr. 90)). Respondent testified that he “simply misread . . . the prefix 
on the box" of eartags (Tr. 96), but the problem is that he had no system of 
checks or balances that detected that type of error, and his original error was 
repeated for each of the other 87 animals. 

Both Dr. Behring and Dr. Hartin testified as to the importance of having 
the proper eartag number recorded, since a computerized system is used to 
trace animals, forward or backward, in case of an outbreak of disease. Test 
charts 14 or 15 months old might be important to trace potentially diseased 
animals or exposed animals. If the wrong eartag number is recorded, the 
animals cannot be traced (Tr. 22, 27, 37-41, 69-70). Dr. Behring testified that 
“most people testing animals build in a certain amount of checks and balances 
into their testing procedures to keep from having something like this happen" 
(Tr. 37-38). Dr. Behring testified that, in his own testing, "I will check the 
eartag number itself against the number that I write on a piece of paper on 
about every fifth animal, plus the tube number that the--make sure the blood 
tube, the eartag, and the number being recorded on the paper all correspond 
on about every fifth animal" (Tr. 38). Although the Department does not 
dictate by regulation what methodology must be used to determine accuracy, 
the Department does require the accredited veterinarian to sign a certificate 
certifying accuracy (Tr. 38-41). Specifically, the certification signed by 
Respondent with respect to the 88 animals involved in the violations states 
(CX 5, p. 1; CX 6, p. 1): 


I certify: 
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That I have drawn blood samples from each animal identified below 
and have correctly listed each tube number with complete 
corresponding identification number, all numbers and letters of all 
eartags have been listed, cattle with existing official eartags have not 
been retagged, and when payment is claimed at program expense in 
accordance with agreement number below, no payment has been or will 
be received from any other source. 


Respondent testified that he checks every fourth or fifth animal to see that 
the tube number corresponds with the chart number (Tr. 91-96), but that on 
this occasion he "never checked the prefix . . . and if I missed it on one, I had 
to miss it on all 88 of them" (Tr. 92-93). In view of the importance of 
recording the correct identification numbers, and the requirement that 
accredited veterinarians certify that he or she has "correctly listed each tube 
number with complete corresponding identification numbers" (CX 5, p. 1; 
CX 6, p.1), and the requirement in the regulations that accredited 
veterinarians “shall not sign any certificate, form, recora ur report . . . unless 
he has ascertained that it has been accurately and fully completed" (9 C.F.R. 
§ 161.3(b)), Respondent’s failure to use any system of checking the entire 
number, including the prefix, resulting in misidentification of 88 animals, is 
such a gross neglect of a known duty as to be willful. 

With respect to Respondent’s third type of violations, on 24 different days 
from September 25, 1988, through May 25, 1989, Respondent performed 
brucellosis vaccinations on a total of 1,687 animals, without promptly reporting 
them to State or Federal officials, as required (Findings 5-7). Respondent 
reported all of these vaccinations on June 26, 1989, 9 months after the earliest 
vaccinations (Findings 5, 6). Respondent testified that the vaccination reports 
were kept in a workbook at the auction barn where he works once a week, 
and he was in the process of changing employees. For a period of about 9 
months, he just hired people to work for him on the day of the sale, and it 
was not until June of 1989 that the employee he presently has found all of the 
work sheets that had not been filled out. Respondent filled them out and sent 
them in to the program officials, who received them on June 26, 1989. (Tr. 
99; CX 12). The ALJ concluded that Respondent was in violation with 
respect to only 720 of the animals (Finding 5), but I have concluded that 
Respondent also violated with respect to an additional 967 animals (Findings 
6, 7). In any event, however, these violations are regarded as a single type, 
and there would be no difference in the sanction irrespective of whether the 
additional 967 animals are regarded as violations. Respondent’s failure to 
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send in vaccination records promptly over a period of 9 months, in violation 
of State and Federal regulations, is such a gross neglect of a known duty as 
to be willful. 

Dr. Behring testified that vaccination records are kept in a master file in 
Oklahoma, and when animals are moved from one State to another, there 
may be a request from a State veterinarian’s office to confirm whether animals 
had been vaccinated. If the records were not in the file, they could not verify 
the vaccination of the animals. Moreover, where records were not on file, and 
an animal came up positive for brucellosis in a different State, it would be 
difficult to trace back to the herd of origin or to whoever sold the animal. 
(Tr. 24-25) 

To summarize, all of Respondent’s violations had the potential for causing 
serious problems for the Brucellosis Eradication Program. Furthermore, 
these violations followed closely after a 6-month suspension for an earlier 
violation. Respondent testified that he has now changed his procedures to 
"make sure that I cross every T and dot every I io the best of my ability" (Tr. 
98), that he has hired an additional employee for about 1'4 to 2 hours every 
Thursday to double check his work at the auction barn (Tr. 101), and that he 
has changed his “personal attitude . . . to where I will submit myself to the 
authorities" (Tr. 102). Dr. Behring testified that there was no evidence at the 
informal conference as to any change of operation or attitude, but that if he 
were convinced that Respundent had changed his attitude and procedures and 
had demonstrated satisfactory conduct, it "might create a decision to shorten 
the suspension by a month or several months but not to any great extent" (Tr. 
43). Accepting Respondent’s testimony as to his change of conduct and 
attitude, I am shortening the recommended 18-month suspension period by 
3 months. 

For the foregoing reasons, the following Order should be issued. 


Order 


The veterinarian accreditation of Dr. Wade Markham under the provisions 
of 9 C.F.R. §§ 160-162 is hereby suspended for 450 days (15 months). This 
Order shall be effective 30 days after service on Respondent. 
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MISCELLANEOUS ORDERS 


In re: WILLIE JOHNSON. 
A.Q. Docket No. 92-24. 
Order of Dismissal filed March 30, 1992. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On March 26, 1992, Complainant filed a Motion to Dismiss "because it has 
been determined that it is not necessary to pursue this matter at this time in 
order to effectuate the purposes of the program involved." 


Complainant’s motion to dismiss is granted. 


In re: RAFAEL DIAS. 
AWA Docket No. 91-31. 
Dismissal of Complaint filed April 2, 1992. 


Colleen Carroll, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


For good cause shown, complaint is dismissed without prejudice. 


In re: TIMOTHY BRUNER. 
AWA Docket No. 90-34. 
Supplemental Order filed June 12, 1992. 


M. Bradley Flynn, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondent’s license as an exhibitor under the 





DAVID AUTRY 435 
51 Agric. Dec. 435 


Animal Welfare Act, as amended, contained in the Order issued in this case 
on April 10, 1991, is hereby terminated. 

This order shall be effective upon issuance. Copies shall be served upon 
the parties. 


In re: OCEAN WORLD, INC. 
AWA Docket No. 91-59. 
Supplemental Order filed June 19, 1992. 


Sharlene Deskins, for Complainant. 
John A. Hodges, Washington, D.C., for Respondent. 
Edwin S. Bernstein, Administrative Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondent’s license as an exhibitor under the 
Animal Welfare Act, as amended, contained in the Order issued in this case 
on June 5, 1992, is hereby terminated. 

This order shall be effective upon issuance. Copies shall be served upon 
the parties. 


In re: DAVID AUTRY, doing business as AUTRY EXOTIC LIVESTOCK 
RANCH. 

AWA Docket No. 91-64. 

Order filed June 26, 1992. 


Frank Martin, Jr., for Complainant. 
Respondents, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, and with the 
concurrence of the respondents, the complaint in this matter is dismissed. 
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In re: LARRY E. EDWARDS AND GARY R. EDWARDS, d/b/a CARL 
EDWARDS AND SONS STABLES. 

HPA Docket No. 88-2. 

Stay Order filed January 24, 1992. 


Donald A. Tracy, for Complainant. 
Paul D. Priamos, Chino, CA, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


Inasmuch as Respondents having filed in the Supreme Court of the United 
States a Petition for a Writ of Certiorari, the Stay Order previously issued in 
this case is hereby stayed pending the outcome of the further proceedings for 
judicial review. 


In re: LARRY E. EDWARDS AND GARY R. EDWARDS, d/b/a CARL 
EDWARDS AND SONS STABLES. 

HPA Docket No. 88-2. 

Removal of Stay Order filed May 13, 1992. 


Donald A. Tracy, for Complainant. 
Paul D. Priamos, Chino, CA, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The disqualification 
provisions of the Order previously filed herein shall become effective on the 
30th day after service of this Order on Respondents, and Respondents shall 
pay the civil penalties within 30 days from the date of service of this Order on 
Respondents. 
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In re: LARRY E. EDWARDS and GARY R. EDWARDS d/b/a CARL 
EDWARDS and SONS STABLES. 

HPA Docket No. 88-2. 

Modification of Removal of Stay Order filed May 21, 1992. 


Donald A. Tracy, for Complainant. 
Paul D. Priamos, Chino, CA, for Respondents. 
Order issued by Donald A. Campbeli, Judicial Officer. 


The Removal of Stay Order previously issued in this case on May 13, 1992, 
is hereby modified to read as follows: 

The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. Pursuant to the 
respondents’ request and without objection from the complainant, the 
disqualification provisions of the Order previously filed herein shall become 
effective on May 11, 1992, the date respondents received the motion to lift the 
stay. Respondents shall pay the civil penalties within 30 days from the date 
of service of this Order on Respondents. 


In re: RODNEY FORMBY and TOMMY R. BARKLEY. 
HPA Docket No. 91-37. 
Order filed January 28, 1992. 


Martha A. Leary, for Complainant. 
Respondents, Pro se. 
Order issued by James Hunt, Administrative Law Judge. 


Complainant has moved that the complaint herein be dismissed without 
prejudice to refile against respondent Rodney Formby. It appears that 
complainant has been unable to effect service of the complaint herein on 
respondent Rodney Formby and his current whereabouts are unknown. 

Therefore, for good cause shown, the complaint herein is dismissed against 
respondent Rodney Formby. Complainant may refile the complaint against 
Mr. Formby if he is subsequently located. 





438 PLANT QUARANTINE ACT 


In re: LONNIE LOVETT and J. T. GILBERT. 
HPA Docket No. 91-95. 
Order filed April 1, 1992. 


Martha A. Leary, for Complainant. 
Respondents, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant has moved that the complaint herein be dismissed without 
prejudice to refile against Respondent Lonnie Lovett. It appears that 
Complainant has been unable to effect service of the Complaint herein on 
Respondent Lonnie Lovett and his currnt whereabouts are unknown. 

Therefore, for good cause shown, the Complaint herein is dismissed 
against Respondent Lonnie Lovett. Complainant may refile the Complaint 
against Mr. Lovett if he is subsequently located. 


In re: GROW FOODS COMPANY and K.E.L. INTERNATIONAL. 

P.Q. Docket No. 92-42. 

Order Dismissing Complaint as to Respondent K.E.L. International filed 
January 13, 1992. 


Scott Safian, for Complainant. 
Respondents, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


For good cause shown, complainant’s motion to dismiss the complaint as 
to respondent K.E.L. International is granted. 
It is orderd that the complaint as to K.E.L. International be dismissed. 


In ree LAURA MAY KURJAN. 
P.Q. Docket No. 91-69. 
Order Denying Late Appeal filed February 24, 1992. 


Dismissal — Late appeal. 


The Judicial Officer denied a late appeal after the Initial Decision had become final and 
effective. 
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Scott Safian, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by 
Administrative Law Judge Dorothea A. Baker (ALJ) under the Plant 
Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), and the 
regulations promulgated thereunder. However, the Initial Decision and Order 
became final and effective on January 10, 1992. Accordingly, Respondent’s 
appeal must be dismissed because it was not timely filed. See Jn re Hamilton, 
45 Agric. Dec. 2395 (1986); In re Bushelle Cattle Co., 45 Agric. Dec. 1131 
(1986); In re Hulings, 44 Agric. Dec. 298 (1985), appeal dismissed, No. 85-1220 
(10th Cir. Aug. 16, 1985); In re Powell, 44 Agric. Dec. 1220 (1985), the latter 
of which is attached as Appendix A. If the appeal had been timely filed, it 
would have been dismissed as without merit in accordance with Jn re 
Kaplinsky, 47 Agric. Dec. 613 (1988), attached as Appendix B. 


Order 
Respondent’s appeal is dismissed. 


Appendix A 
In re Powell, 44 Agric. Dec. 1220 (1985). 


[Not published herein.-Editor.] 
Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor.] 


In re: H. MILNE. 
P.Q. Docket No. 91-16. 
Order Denying Petition for Reconsideration filed March 12, 1992. 


Civil penalty — Petition to reconsider denied. 


The Judicial Officer denied a Petition for Reconsideration for the reasons previously stated in 
the original Decision. 
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Order issued by Donald A. Campbell, Judicial Officer. 


On March 9, 1992, Respondent filed a Petition for Reconsideration of the 
Order filed in this case on December 9, 1991. Respondent argues that the 
civil penalty should be reduced from $375 to $125, contending that In re 
Kaplinsky, 47 Agric. Dec. 613 (1988), is distinguishable. However, Kaplinsky 
was meant to control all cases of this type, irrespective of factual variances 
between the cases. Respondent also argues that he has "incurred over $4,000 
of bills for legal work" in this case, and if “ever a mitigating circumstance 
existed in a case, it exists in this case" (Reconsideration Memorandum at 5). 
However, the Complaint requested a civil penalty of only $750. Moreover, a 
violation of the Federal Plant Pest Act and the Plant Quarantine Act can 
occur without any evil intent. If Respondent chooses to spend over $4,000 in 
legal fees to defend against a Complaint seeking a $750 civil penalty in a P.Q. 
case, that is Respondent’s privilege. It does not, however, constitute a 
mitigating circumstance warranting a reduction in the civil penalty. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent’s Petition for Reconsideration is denied. 


In re: VIOLETA CHAVEZ DE IRINEO. 
P.Q. Docket No. 92-79. 
Dismissal of Complaint filed May 15, 1992. 


Jane Settle, for Complainant. 
Yasay & De Castro, New York, NY, for Respondent. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion therefor by the Complainant, the Complaint, filed 
herein on February 12, 1992, is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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DEFAULT DECISIONS 


ANIMAL QUARANTINE AND RELATED LAWS 


In re: EASTERN AIRLINES. 
A.Q. Docket No. 91-29. 
Decision and Order filed November 25, 1991. 


Failure to File a Timely Answer - Importation of live poultry without required permit, certificate 
or inspection or quarantine at port of entry - Proceedings to assess civil penalty in enforcement 
of government’s regulatory power exempt from automatic stay of Bankruptcy code. 


Scott Safian, for complainant. 


Maurice J. Baumgarten, Miami Florida, for respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of § 2 of the Act of February 2, 1903, ("Act"), as amended (21 


U.S.C. § 111 and 120)(Act), and the regulations promulgated thereunder (9 
C.F.R. § 92.2 et seq.(1988)). The purpose of the Act and the regulations is "to 
prevent the introduction or dissemination of the contagion of any contagious, 
infectious, or communicable disease of animals and/or live poultry." 21 
US.C. § 111. 

This proceeding was instituted by a complaint filed on June 6, 1991, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 30, 
1988, the respondent imported approximately six (6) live chickens into the 
United States from the Dominican Republic in violation of Sections 92.2(a), 
92.4(a), 92.5(b), 92.8(a), 92.Il(c) and 92.27 of the Regulations (9 C.F.R. §§ 
92.2(a), 92.4(a), 92.5(b), 92.8(a), 92.1l(c) and 92.27 (1988)) because the 
respondent failed to obtain an import permit, and the chickens were not 
accompanied by a certificate containing the required information and were not 
inspected or quarantined at the port of entry. 

Although duly served, respondent, Eastern Airlines, did not file an answer 
within the 20 days as required by the Rules of Practice, 7 C.F.R. § 1.136(a). 
The Notice of Stay, which respondent filed in lieu of an answer, failed to 
admit, deny or explain the allegations of the complaint and does not constitute 
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an appropriate answer under section 1.136 of the Rules of Practice. Inasmuch 
as the complainant has moved for the entry of a default decision, a default 
decision is being entered. 

The automatic stay of proceedings, which Section 362 of the Bankruptcy 
Code imposes to protect the debtor, is without application to the instant 
administrative proceeding. This disciplinary action is specifically exempted 
from the automatic stay by 11 U.S.C. § 362(b)(4), which provides that the stay 
will not apply to "an action or proceeding by a governmental unit to enforce 
such governmental unit’s police or regulatory power." This section of the 
Bankruptcy Code and its legislative history have been consistently interpreted 
by the courts to permit the assessment of civil penalties in the exercise of 
governmental police or regulatory powers in exemption from the automatic 
stay. Martin v. OSHRC, 941 F.2d 1051, 1053 (10th Cir. 1991) (finding 
exception applies to entry of money penalty for violation of the Occupational 
Safety and Health Act although not to enforcement of the penalty); United 
States v. Armory, 93 B.R. 1, 2 (D. Me. 1988) (finding order assessing money 
penalties for violations of Immigration Reform Control Act exempt from 
stay); In re: Hunt v. Commodity Futures Trading Commission, 93 B.R. 484, 490 
(Bankr. N.D. Tex, 1988) (finding proceeding to fix penalties for violation of 
Commodities Exchange Act not subject to the automatic stay). Cf., United 
States v. Nicolet, Inc, 857 F.2d 202, 208 (3rd Cir. 1988) (finding action by 
governmental unit to assess damages for violation of police or regulatory laws 
not stayed; citing S. Rep. No. 989, 95th Cong., 1st Sess. 52 (1978)); Eddleman 
v. U.S. Department of Labor, 923 F.2d 782, 791 (10th Cir. 1991) (holding 
proceeding by Department of Labor to liquidate claims for back wages 
stemming from violation of Service Contract Act excepted from automatic 
stay); In re: Commerce Oil Co., 847 F.2d 291, 296-97 (6th Cir. 1988) 
(upholding state’s assessment of money damages for violation of Tennesee 
Water Quality Control Act); NLRB v. Edward Cooper Painting, Inc., 804 F.2d 
934, 941 (6th Cir. 1986) (affirming entry, but not the enforcement, of money 
judgment in unfair labor practices proceedings); E.E.O.C. v. Rath Packing Co., 
787 F.2d 318, 325 (8th Cir.), (upholding entry of money judgment resulting 
from violation of Title VII), cert. denied, 479 U.S. 910 (1986). 

Respondent’s contention that the exception for police powers applies only 
to prospective relief, but not to the assessment of money penalties resulting 
from past violations, was specifically rejected by the courts in United States v. 
Amory, 93 B.R. at 2 and United States v. Nicolet, Inc, 857 F.2d at 208. Both 
courts cited legislative history to demonstrate that proceedings to assess 
damages for violations of law are exempted as police and regulatory actions 
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under 11 U.S.C. § 362(b)(4), although enforcement of such money judgments 
is prohibited under 11 U.S.C. § 362(b)(5). The legislative history is described 
in Nicolet as follows: 


The Senate and House Committee Reports use identical language in 
describing the intended effect of the police and regulatory exemption. 
The reports state that "where a governmental unit is suing a debtor to 
prevent or stop violation of fraud, environmental protection, consumer 
protection, safety, or similar police or regulatory laws, or attempting to 
fix damages for violation of such a law, the action or proceeding is not 
stayed under the automatic stay." (emphasis added). 


United States v. Nicolet, 857, F.2d at 208 quoting S. Rep. No. 989, 95th Cong., 
1st Sess. 52 (1978); H.R. Rep. No. 595 95th Cong., 1st Sess. 343 (1978). The 
relevant test for exempted proceedings was described by the Court of Appeals 
for the Sixth Circuit in Jn re: Commerce Oil Co., 847 F.2d at 295 as follows: 


Under the pecuniary purpose test, reviewing courts focus on whether 
the governmental proceeding relates primarily to the protection of the 
government’s pecuniary interest in the debtor’s property, and not to 
matters of public safety. Those proceedings which relate primarily to 
matters of public safety are excepted from the stay. 


The only purpose served by the instant proceedings to assess penalties for 
violation of the Animal Quarantine Acct, is the public safety goal of the Act "to 
prevent the introduction or dissemination of the contagion of any contagious, 
infectious, or communicable disease of animals and/or live poultry." 21 
U.S.C. § 111. Under the pecuniary purpose test these proceedings are 
excepted from the stay. 

An analogous conclusion was reached by the court in Jn re: Hunt v. 
Commodity Futures Trading Commission, on which respondent relies. The 
bankruptcy court for the Northern District of Texas found that civil penalties 
for violations of the Commodities Exchange Act were of a remedial and 
deterrent nature rather than recovery of pecuniary loss. The court explained 
its reasoning by quoting from CPI Crude, Inc. DOE, 77 B.R. 320, 323 (D.D.C. 
1987) as follows: 


While it is true that the assessment by the government of a debtor’s 
liability for violations of law may look like the "protection of a 
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pecuniary interest," such a reading of section 362(b)(4) and of that 
section’s legislative history would render the exception unworkable. It 
is generally the case that the government regulates private conduct by 
establishing penalties for violations of certain rules it prescribes. This 
does not mean that when it seeks to enforce the regulatory scheme in 
question, it is merely seeking to protect some "pecuniary interest" in the 
monies represented by the penalties or damages levied. 


In re: Hunt v. Commodity Futures Trading Commission, 93 B.R. at 490 
(quoting CPI Crude, Inc., 77 B.R. at 323). 

Respondent’s contention that a money penalty assessed against a 
corporation that has ceased operations serves only the pecuniary purpose of 
the government and carries no deterrent value is without merit. As the 
Judicial Officer has explained, civil penalties are assessed to deter respondents 
and others from future violations, not to augment the Federal Treasury. 
Crowder, 40 Agric. Dec. 704 (1981). See, also, Pangburn v. Civil Aeronotics 
Board, 311 F.2d 349, 354 (1st Cir. 1962) (holding C.A.B. has power to impose 
sanction because of its deterrence value to subject offender or others similarly 
situated). Respondent’s challenge to the jurisdiction of an Administrative 
Law Judge to decide the applicability of the automatic stay to actions before 
him/her is unsound. Respondent cites the decision in Jn re: Hunt, 93 B.R. at 
489, in which the bankruptcy court stated as its opinion the premise that an 
ALJ may not properly assert jurisdiction to determine the applicability of the 
automatic stay to regulatory proceedings before him. The court in that case, 
however, based its opinion on precedent established in different and irrelevant 
circumstances. Neither the decision in Jn re: Baldwin-United Corp. Litigation, 
765 F.2d 343, 349 (2nd Cir. 1985) nor the decision in Jn re: Chateaugay Corp. 
Reomar, Inc. v. Board of Education of Cleveland, 93 B.R. 26 (S.D.N.Y. 1988), 
on which the court in Hunt based its opinion, addressed the statutory 
exemption from the automatic stay or proceedings involving an ALJ. Each 
court required centralized construction of the automatic stay in the bankruptcy 
court because of the specific factual circumstances before that court involving 
multiple claims of a similar type and the potential for conflicting 
determinations in multiple district courts resulting in unequal treatment of 
creditors. Neither decision supports the opinion of the bankruptcy court in 





EASTERN AIRLINES 
51 Agric. Dec. 441 


Hunt. 

The relevant authority holds that a governmental unit, which determines 
that its police or regulatory proceedings is excepted from the automatic stay 
under the exception provided by 11 U.S.C. § 362(b)(4), is not required to 
petition the bankruptcy court for relief from the stay. NLRB v. Edward Cooper 
Painting, 804 F.2d 934, 940 (6th Cir. 1986) (holding that NLRB permissibly 
proceeded with unfair labor practices proceeding without obtaining relief from 
the stay in bankruptcy court based upon NLRB’s belief proceeding was 
exempt from stay); CPI Crude, Inc. v. DOE, 77 B.R. at 322 (Remedial order 
issued by Department of Energy on own determination that automatic stay did 
not apply was valid as proceedings came within the exception to the automatic 
stay); In re: 1736 18th Street, N.W. Ltd. Partnership v. Rent Administrator, 97 
B.R. 121, 123 (Bankr. D.D.C. 1989) (Rent Administrator sitting as adjudicator 
has jurisdiction to determine applicability of stay to proceedings before him 
and cannot be held in contempt for erroneous decision regarding the 
application of the exemption); EEOC v. Guerdon, 76 B.R. 102, 104 (W.D. Ky. 
1987) (EEOC need not petition bankruptcy court for relief from stay prior to 
continuing its exempt proceedings against debtor). 

In NLRB v. Edward Cooper Painting, 804 F.2d at 941, the United States 
Court of Appeals for the Sixth Circuit cited the legislative history of Section 


362 to demonstrate, that rather than requiring the governmental unit 
exercising its police or regulatory power to petition for relief from the stay, 


'The court in Baldwin-United Corp. distinguished the facts before it from the subject of 
the instant proceeding in the following statement: 


The possibility of conflicting decisions is far more serious in this complex Chapter 11 
proceeding with its numerous indemnity claimants than would be the case when a 
District Court determines that a particular governmental enforcement action is within 
one of the exceptions to the automatic stay. 


In re: Baldwin-United Corp. Litigation, 765 F.2d at 349. 


The bankruptcy court’s use of the term contemptuous in reference to the Commodity 
Futures Trading Commission’s action to impose civil penalties in Hunt and to the presiding ALJ 
who found the automatic stay inapplicable to the proceeding, was acknowledged conjecture. The 
court noted in footnote that, "The action may have been contemptuous on the part of the CFTC 
and perhaps, the ALJ."(emphasis added). Hunt, 93 B.R. at 489 n.3. 
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the law requires the debtor to move the bankruptcy court to intervene.” 


[B]y excepting an act or action from the automatic stay, the bill simply 
requires that the trustee move the court into action, rather than 
requiring the stayed party to request relief from the stay. 


Edward Cooper Painting, 804 F.2d at 941, (citing S. Rep. No. 989, 95th Cong., 
1st Sess. 51 (1978)). 

The contention that no answer should have been required in this 
proceeding prior to a determination of the applicability of the automatic stay 
is without merit. Respondent cites the opinion in Jn re: Cobb, 88 B.R. 119, 
120 (Bankr. W.D. Tex. 1988)’ which held that the automatic stay must be 
asserted lest it be waived in a civil suit that is subject to the stay. That 
decision did not address the statutory exemption from the automatic stay and 
is not relevant authority for the instant proceeding which is excepted from the 
stay under 11 U.S.C. § 362(b)(4). Since the automatic stay was never 
applicable to this proceeding, there was no possibility that its protection could 
be waived through failure to assert it. 

According to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
respondent’s failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139) failure 
to file an answer constitutes a waiver of hearing. Accordingly, the allegations 
alleged in the Complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the rules of 
practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Eastern Airlines, is a corporation doing business in the 
State of Florida, with a mailing address of Miami International Airport, 


"Under 11 U.S.C. § 105 the bankruptcy court is empowered "to issue orders necessary 
or appropriate to carry out the provisions” of the Bankruptcy Code. 


*See, Summary of Telephone Conference held on October 15, 1991. 
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Florida 33148. 

2. On or about July 30, 1988, the respondent imported approximately six 
(6) live chickens into the United States from the Dominican Republic in 
violation of sections 92.2 (a), 92.27, and 92.4(a) of the Regulations (9 C.F.R. 
§§ 92.2 (a), 92.27, and 92.4(a)) because respondent failed to obtain an import 
permit. 

3. On or about July 30, 1988, the respondent imported approximately six 
(6) live chickens into the United States from the Dominican Republic in 
violation of sections 92.2 (a), 92.27, and 92.5(b) of the Regulations (9 C.F.R. 
§§ 92.2(a), 92.27, and 92.5(b)) because the chickens were not accompanied by 
a certificate containing the information required by Section 92.5(b) of the 
Regulations (9 C.F.R. §§ 92.5(b)). 

4. On or about July 30, 1988, the respondent imported approximately six 
(6) live chickens into the United States from the Dominican Republic in 
violation of sections 92.2 (a), 92.27, and 92.8(a) of the Regulations (9 C.F.R. 
§§ 92.2(a), 92.27, and 92.8(a)) because the chickens were not inspected at the 
port of entry. 

5. On or about July 30, 1988, the respondent imported approximately six 
(6) live chickens into the United States from the Dominican Republic in 
violation of sections 92.2 (a), 92.27, and 92.11(c) of the Regulations (9 C.F.R. 
§§ 92.2(a), 92.27, and 92.11(c)) because the chickens were not quarantined at 
the port of entry. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated the Act and sections 92.2(a), 92.4(a), 92.5(b), 92.8(a), 
92.l(c) and 92.27 of the Regulations (9 C.F.R. §§ 92.2(a), 92.4(a), 92.5(b), 
92.8(a), 92.II(c) and 92.27 (1988)) as promulgated under 21 U.S.C. §§ 111 and 
120. Such violations warrant imposition of a civil penalty pursuant to Section 
3 of the Act of February 2, 1903, as amended (21 U.S.C. § 122). 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of two thousand dollars 
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($2,000.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order. The certified check or money 
order should include the docket number of this proceeding: AQ Docket No. 
91-29. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final January 4, 1992.-Editor] 


In re: STEVE ROSE. 
A.Q. Docket No. 91-30. 
Decision and Order filed November 27, 1991. 


Failure to file an answer - Interstate movement of test eligible cattle without required 
certificate. 


Jane H. Settle, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120), and the regulations promulgated thereunder (9 C.F.R. § 75.1 
et seq.). 

This proceeding was instituted by a complaint filed on July 9, 1991, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about August 
24, 1990 to August 30, 1990, in violation of 9 C.F.R. § 78.9(c)(3), respondent 
moved five test-eligible cattle from Coffeyville, Oklahoma to Joplin, Missouri, 
without those cattle being accompanied by a certificate, as required. 


* Although the complaint seeks $4,000, the penalty is reduced to $2,000 because no 
hearing is required. In Re Bobo, 49 Agric. Dec. 849, 851-52 (1990). 





STEVE ROSE 449 
51 Agric. Dec. 448 


The complaint was served pursuant to section 1.136(a) (7 C.F.R. § 
1.136(a)). To date, respondent has not filed an answer. According to section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), respondent’s failure to 
deny or otherwise respond to the allegations in the complaint constitute, for 
the purposes of this proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
allegations alleged in the complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Steve Rose, hereinafter referred to as respondent, is an individual 
whose mailing address is Route 1, Box 333, Joplin, Missouri 64801. 

2. On or about Augut 24, 1990 to August 30, 1990, respondent moved 
five test-eligible cattle from Coffeyville, Oklahoma to Joplin, Missouri, without 
those cattle being accompanied by a certificate, as required. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
75.4(b)) as promulgated under 21 U.S.C. §§ 111 and 120. Such violations 
warrant imposition of a civil penalty pursuant to § 3 of the Act of February 
2, 1903, as amended (21 U.S.C. § 122).' 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of fifteen hundred dollars 
($1,500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


‘Although the complaint seeks $3,000.00, the penalty is reduced to $1,500.00 because no 
hearing is required. In re Bobo, 49 Agric. Dec. 849, slip op. at 5 (Oct. 31, 1990). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
91-30. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 6, 1992.-Editor] 


In re: TRACY G. HARVEY AND RONNIE AUSTIN. 
A.Q. Docket No. 91-32. 
Decision and Order filed December 2, 1991. 


Failure to file an answer - Interstate movement of brucellosis exposed cattle without required 
permit. 


Darlene Bolinger, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act) and the Act of May 29, 
1884, as amended (Act), for a violation of the regulations issued under the Act 
that govern the interstate movement of cattle (9 C.F.R. Part 78), hereinafter 
referred to as the regulation. 

This proceeding was instituted by a complaint filed on July 16, 1991, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint in pertinent part alleged 
that on or about February 15, 1990, respondent Ronnie Austin moved two 
brucellosis exposed cattle interstate from a livestock market in Paris, Texas to 
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a quarantined feedlot in Sublette, Kansas, and moved three brucellosis 
exposed cattle interstate from Paris, Texas to a quarantined feedlot in Boise 
City, Oklahoma, in violation of § 78.8(b) of the regulations (9 C.F.R. § 
78.8(b)), in that the animals were moved interstate without being accompanied 
by a permit or "S" brand permit, as required. 

More than twenty days have elapsed since Respondent Ronnie Austin was 
served with the complaint. Respondent Ronnie Austin has not filed an 
answer. In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. 
§ 1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
Ronnie Austin is deemed to have admitted, are adopted and set forth herein 
as the findings of fact. 


Findings of Fact 


1. Ronnie Austin, hereinafter referred to as respondent, is an individual 
with a mailing address of Route 1, Box 44 A, Ringling, Oklahoma 73456. 

2. On or about February 15, 1990, the respondent moved two brucellosis 
exposed cattle interstate from a livestock market in Paris, Texas to a 
quarantined feedlot in Sublette, Kansas, in violation of § 78.8(b) of the 
regulations (9 C.F.R. § 78.8(b)), in that the animals were moved interstate 
without being accompanied by a permit or "S" brand permit, as required. 

3. On or about February 15, 1990, the respondent moved three brucellosis 
exposed cattle interstate from Paris, Texas to a quarantined feedlot in Boise 
City, Oklahoma, in violation of § 78.8(b) of the regulations (9 C.F.R. § 
78.8(b), in that the animals were moved interstate without being accompanied 
by a permit or "S" brand permit, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Acts and Part 78 of the regulations promulgated thereunder 
(9 C.F.R. Part 78). Therefore, the following order is issued. 
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Order 


Respondent, Ronnie Austin, is hereby assessed a civil penalty of five 
hundred dollars ($500.00), which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and shall be forwarded 


to’: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 91-32. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final January 13, 1992.-Editor] 


In re: DOUGLAS BURDETTE and LEW VINE. 
A.Q. Docket No. 91-28. 
Decision and Order filed October 11, 1991. 


Failure to file an answer - Interstate movement of test-eligible cattle without identification, 
certificate or entry permit. 


James D. Holt, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and the regulations promulgated thereunder (9 C.F.R. §§ 71.18, 78.9). 
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This proceeding was instituted by a complaint filed on May 29, 1991, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Respondent Vine was served a copy of the 
complaint on July 3, 1991. Respondent Vine has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Lew Vine, respondent, is an individual with a mailing address of P.O. 
Box 483, Centreville, Mississippi 39631. 

2. Between March 19, 1990 and March 20, 1990, respondent Vine moved, 
in interstate commerce, eight cows, two years of age or older, from 
Centreville, Mississippi to Grand Cane, Louisiana, without those cows being 


individually identified. 

3. Between March 19, 1990 and March 20, 1990, respondent Vine moved 
eight test-eligible cows from Centreville, Mississippi to Grand Cane, 
Louisiana, without the cows being accompanied by a certificate. 

4. Between March 19, 1990 and March 20, 1990, respondent Vine moved 
eight test-eligible cows from Centreville, Mississippi to Grand Cane, 
Louisiana, without a permit for entry. 

5. Between April 9, 1990 and April 11, 1990, respondent Vine moved 
three test-eligible cows from Fernwood, Mississippi to Alexandria, Louisiana, 
without the cows being accompanied by a certificate. 

6. Between April 9, 1990 and April 11, 1990, respondent Vine moved 
three test-eligible cows from Fernwood, Mississippi to Alexandria, Louisiana, 
without a permit for entry. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, respondent 


Vine has violated 9 C.F.R. §§ 71.18, 78.9. 
Therefore, the following Order is issued. 
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Order 


Respondent Vine is hereby assessed a civil penalty of one thousand, two 
hundred, fifty dollars ($1,250.00). This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 18, 1992.-Editor] 


In re: DONNA HADAMEK. 
A.Q. Docket No. 91-27. 
Decision and Order filed December 9, 1991. 


Failure to file an answer - Movement of test elegible animals in interstate commerce without 
required eartags, required permits of entry, or required health certificates - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and the regulations promulgated thereunder (9 C.F.R. §§ 71.18, 78.9). 

This proceeding was instituted by a complaint filed on May 24, 1991, by the 
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Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The Respondent was served a copy of the 
complaint on July 12, 1991. The Respondent has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Donna Hadamek, Respondent, is an individual with a mailing address 
of H.C. 67, Box 82, Waldron, Arkansas 72958. 

2. On or about September 27, 1990, Respondent removed eartags from 
seven test eligible animals being moved in interstate commerce. 

3. On or about September 27, 1990, Respondent moved seven test 
eligible animals from stockyards at Idabel, Oklahoma to stockyards at 


Waldron, Arkansas without a permit of entry, as required. 

4. On or about September 27, 1990, Respondent moved seven test 
eligible animals from stockyards at Idabel, Oklahoma to stockyards at 
Waldron, Arkansas without a health certificate, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
Respondent has violated 9 C.F.R. §§ 71.18, 78.9. 
Therefore, the following Order is issued. 
Order 
Respondent Hadamek is hereby assessed a civil penalty of seven hundred, 
fifty dollars ($750.00). This penalty shall be payable to the "Treasurer of the 


United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
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Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final February 20, 1992.-Editor] 


In re: VICTOR ESTRADA. 
A.Q. Docket No. 92-10. 
Decision and Order filed March 5, 1992. 


Failure to file an answer - Importation of fighting cocks into the United States without a 
required permit and without bringing them through port designated for entry of poultry from 
Mexico - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and a regulation promulgated thereunder (9 C.F.R. §§ 92.218, 92.220). 

This proceeding was instituted by a complaint filed on November 29, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. Respondent was served a copy of the 
complaint on December 19, 1991. Respondent has not filed an answer to 
date. Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 
1.136(c)), failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
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and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Findings of Fact 


1. Victor Estrada, respondent, is an individual with a mailing address of 
525 Luna Drive, Space B, Chaparral, New Mexico 88021. 

2. On or about July 31, 1991, respondent imported four fighting cocks 
into the United States without obtaining an Animal and Plant Health 
Inspection Service import permit, as required. 

3. On or about July 31, 1991, respondent imported four fighting cocks 
into the United States without bringing them into the United States through 
a port designated for the importation of poultry from Mexico, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, Respondent 
has violated 9 C.F.R. §§ 92.218, 92.220. 
Therefore, the following Order is issued. 


Order 


Respondent Estrada is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
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Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final April 22, 1992.-Editor] 


In re: PAN AMERICAN WORLD AIRWAYS. 
A.Q. Docket No. 92-07. 
Decision and Order filed March 16, 1992. 


Failure to file an answer - Allowing the handling and movement of birds after physical entry 
into the United States before release from quaratine or government detention - Civil penalty. 


Sheila Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the United 
States of animals and poultry (9 C.F.R. § 92 et seq.), hereinafter referred to 
as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq., and 380.1 et seq. 

This proceeding was instituted by a complaint filed on November 8, 1991 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about December 28, 1990, at John F. Kennedy International Airport, Jamaica, 
New York, the respondent violated 9 C.F.R. § 92.101(a) by allowing 
approximately three (3) birds to be handled and moved after physcial entry 
into the United States before final release from quarantine or governmental 
detention. The respondent failed to file an answer within the time prescribed 
in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under § 1.136(a) shall be deemed an admission of the allegations in the 
complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged in 
the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Pan American World Airways is a company with a mailing address of 
Pan Am Building, New York, New York 10166 (Attention: Legal 
Department). 

2. On or about December 28, 1990, at John F. Kennedy International 
Airport, Jamaica, New York, the respondent violated 9 C.F.R. § 92.101(a) by 
allowing approximately three (3) birds to be handled and moved after physical 
entry into the United States before final release from quarantine or 
governmental detention. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 92.101(a). Therefore, the following Order 
is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 


($ 500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 92-07. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final April 27 1992.-Editor]} 
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In re: AMERICAN AIRLINES. 
A.Q. Docket No. 92-14. 
Decision and Order filed March 26, 1992. 


Admission of material allegations - Importing hatching eggs into U.S. without an import permit 
- Movement of imported hatching eggs before release from government detention - Civil 
penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and the regulations promulgated thereunder (9 C.F.R. §§ 92.201, 92.217). 

This proceeding was instituted by a complaint filed on December 16, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that on or about 
April 20, 1991, respondent imported one thousand three hundred eighty 
(1,380) dozen hatching eggs into the United States without an import permit; 
and then moved those hatching eggs before final release from government 
detention. 

Respondent’s answer admitted the allegations of the complaint. 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the rules of practice applicable to this proceeding. (7 
C.F.R. § 1.139). 


Findings of Fact 


1. American Airlines, Inc., respondent, is a corporation with a mailing 
address of P.O. Box 61616, Dallas/Fort Worth Airport, Texas 75261. 

2. On or about April 20, 1991, respondent imported one thousand three 
hundred eighty (1,380) dozen hatching eggs into the United States without 
obtaining an Animal and Plant Health Inspection Service import permit as 
required. 

3. On or about April 20, 1991, respondent moved one thousand three 
hundred eighty (1,380) dozen hatching eggs after their physical entry into the 
United States before final release from government detention. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. §§ 92.201, 92.217. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($1,000.00). This penalty shall be payable to the "Treasurer of the United 
States” by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 


check or money order should include the docket number of this proceeding. 
This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicanble to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final May 8, 1992.-Editor] 


In re: JIMMY HENDREN. 
A.Q. Docket No. 92-3. 
Decision and Order filed March 10, 1992. 


Failure to file an answer - Movement of test eligible cattle without certificate required - 
Interstate movement of test eligible cattle without permit for entry - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin Bernstein, Administrative Law Judge. 
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This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120)(Acts), and the regulations promulgated under the Acts (9 
C.F.R. §§ 78.1-78.44) (Regulations). The proceeding was instituted by a 
Complaint filed on November 5, 1991, by the Administrator of the Animal and 
Plant Health Inspection Service (APHIS), United States Department of 
Agriculture (USDA), alleging that Jimmy Hendren (Respondent) violated the 
Acts and the Regulations. 

The Complaint was served upon the Respondent by certified mail on 
November 9, 1991, in accordance with Section 1.147 of the Rules of Practice 
(7 C.F.R. § 1.147). The Respondent has failed to file an Answer with the 
Hearing Clerk within 20 days of service of the complaint as required by 7 
C.F.R. § 1.136(a). Consequently, pursuant to sections 1.136(c) and 1.139 of 
the Rules of Practice (7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has 
admitted the allegations in the complaint and waived the opportunity for a 
hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 


pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Jimmy Hendren (Respondent) is an individual with a mailing address 
of Route 4, Box 35, Vinita, Oklahoma 74301. 

2. On or about November 14, 1988, the Respondent moved interstate from 
Arkansas to Oklahoma at least two (2) test-eligible cattle without a certificate. 

3. On or about November 14, 1988, the Respondent moved interstate from 
Arkansas to Oklahoma at least two (2) test-eligible cattle without a permit for 
entry. 

4. On or about September 12, 1988, the Respondent moved interstate 
from Oklahoma to Missouri at least three (3) test-eligible cattle without a 
certificate. 

5. On or about September 12, 1988, the Respondent moved interstate 
from Oklahoma to Missouri at least three (3) test-eligible cattle without a 
permit for entry. 

6. On or about September 26, 1988, the Respondent moved interstate 
from Oklahoma to Missouri at least three (3) test-eligible cattle without a 
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certificate. 

7. On or about September 26, 1988, Respondent moved interstate from 
Oklahoma to Missouri at least three (3) test-eligible cattle without a permit 
for entry. 

8. On or about December 22, 1988, the Respondent moved interstate from 
Oklahoma to Missouri at least two (2) test-eligible cattle without a certificate. 

9. On or about December 22, 1988, the Respondent moved interstate from 
Oklahoma to Missouri at least two (2) test-eligible cattle without a permit for 
entry. 

10. On or about November 28, 1989, the Respondent moved interstate 
from Kansas to Oklahoma at least three (3) test-eligible cattle without a 
certificate. 

11. On or about July 19, 1990, the Respondent moved interstate from 
Oklahoma to Missouri at least seven (7) test-eligible cattle without a 
certificate. 

12. On or about July 19, 1990, the Respondent moved interstate from 
Oklahoma to Missouri at least seven (7) test-eligible cattle without a permit 
for entry. 

13. On or about August 23, 1990, the Respondent moved interstate from 
Oklahoma to Missouri at least eight (8) test-eligible cattle without a 
certificate. 

14. On or about August 23, 1990, the Respondent moved interstate from 
Oklahoma to Missouri at least eight (8) test-eligible cattle without a permit 
for entry. 

15. On or about August 27, 1990, the Respondent moved interstate from 
Oklahoma to Missouri at least five (5) test-eligible cattle without a certificate. 

16. On or about August 27, 1990, the Respondent moved interstate from 
Oklahoma to Missouri at least five (5) test-eligible cattle without a permit for 
entry. 

17. On or about September 20, 1990, the Respondent moved interstate 
from Oklahoma to Missouri at least two (2) test-eligible cattle without a 
certificate. 

18. On or about September 20, 1990, the Respondent moved interstate 
from Oklahoma to Missouri at least two (2) test-eligible cattle without a 
permit for entry. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
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committed sixteen (16) violations of section 78.9(c)(3)(ii) and one (1) violation 
of section 78.9(c)(b)(ii) of the Regulations (9 C.F.R. §§ 78.9(c)(3)(ii) and 
78.9(b)(3)(ii)) issued under the Acts. The violation warrants imposition of a 
civil penalty under section 3 of the Act of February 2, 1903, as amended (21 
US.C. § 122). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of eight thousand five 
hundred dollars ($8,500.00).? This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order and shall be 
forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-03. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 28, 1992.-Editor] 


>This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Ricky Bobo, 47 Agric. Dec. 940 (1990) 
because no hearing is required. 
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In re: JOE DAWSON, PERRY DEWAYNE STAREK, and NORMAN 
JOHNSON, d/b/a NORMAN JOHNSON TRUCKING. 

A.Q. Docket No. 92-27. 

Decision and Order issued April 23, 1992. 


Admission of material allegations - Failue to file an answer - Interstate movement of cattle 
without required statement from shipper or certificate - Interstate movement of cattle without 
required permit - Civil penalties. 


Darlene Bolinger, for Complainant. 
Respondent Norman Johnson, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (Act) and the Act of May 29, 
1884, as amended (Act), for a violation of the regulations issued under the Act 
(9 C.F.R. Parts 71 and 78), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on January 22, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint in pertinent part 
alleged that on or about September 26, 1990, respondents moved six head of 
cattle interstate, from Louisiana to Texas, in violation of the regulations (9 
C.F.R. §§ 71.18(a)(1)(i) and 78.9(c)(1)(vi)(A)) because the animals were not 
accompanied during the movement by the required statement or certificate 
and that on or about November 1, 1990, respondents moved approximately 
thirty-five (35) head of cattle interstate from Arkansas to Texas in violation 
of the regulations (9 C.F.R. §§ 71.18(a)(1)(i), 78.7(c) and 78.9(c)(1)(vi)(A)) 
because the animals were not accompanied during the movement by the 
required statement, permit or certificate. 

More than twenty days have elapsed since Respondent Joe Dawson was 
served with the complaint. Respondent Joe Dawson filed an Answer that was 
one day late. His answer, however, admitted all the material allegations of 
fact contained in the complaint. Therefore, whether Respondent Joe Dawson 
is deemed to have failed to timely deny or otherwise respond to the 
allegations in the complaint or his letter filed with the Hearing Clerk’s Office 
on February 25, 1992, is accepted as an answer to the complaint Respondent 
Joe Dawson is deemed to have admitted all the material allegations of fact 
contained in the complaint, in accordance with sections 1.136 and 1.139 of the 
Rules of Practice (7 C.F.R. §§ 1.136 and 1.139). 

More than twenty days have elapsed since Respondent Perry Dewayne 
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Starek was served with the complaint. Respondent Perry Dewayne Starek has 
not filed an answer. In accordance with section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)), such failure to deny or otherwise respond to 
the allegations in the complaint, is deemed, for purposes of this proceeding, 
an admission of said allegations. 

More than twenty days have elapsed since Respondent Norman Johnson 
d/b/a Norman Johnson Trucking was served with the complaint. Respondent 
Norman Johnson d/b/a Norman Johnson Trucking filed an Answer that was 
five days late. His answer, however, admitted all the material allegations of 
fact contained in the complaint. Therefore, whether Respondent Norman 
Johnson d/b/a Norman Johnson Trucking is deemed to have failed to timely 
deny or otherwise respond to the allegations in the complaint or his letter 
filed with the Hearing Clerk’s Office on February 24, 1992, is accepted as an 
answer to the complaint Respondent Norman Johnson d/b/a Norman 
Johnson Trucking is deemed to have admitted all the material allegations of 
fact contained in the complaint, in accordance with sections 1.136 and 1.139 
of the Rules of Practice (7 C.F.R. §§ 1.136 and 1.139). 

This Decision and Order, therefore is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which 
Respondents are deemed to have admitted, are adopted and set forth herein 
as the findings of fact. 


Findings of Fact 


1. Joe Dawson, hereinafter referred to as respondent, is an individual with 
a mailing address of Route 1, Box 91, New Boston, Texas 75570. 

2. Perry Dewayne Starek, hereinafter referred to as respondent, is an 
individual with a mailing address of Route 3, Box 659, Mt. Vernon, Texas 
75457. 

3. Norman Johnson d/b/a Norman Johnson Trucking, hereinafter referred 
to as respondent, is an entity with a mailing address of P.O. Box 166, 
Winnsboro, Texas 75494. 

4. On or about September 26, 1990, respondents moved interstate at least 
six head of cattle from Grand Cane, Louisiana to San Angelo, Texas, in 
violation of § 71.18(a)(1)(i) of the regulations (9 C.F.R. § 71.18(a)(1)(i)), 
because the animals were moved without being accompanied by a statement 
signed by the owner or shipper, as required. 
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5. On or about September 26, 1990, respondents moved interstate at least 
six head of cattle from Grand Cane, Louisiana to San Angelo, Texas, in 
violation of § 78.9(c)(1)(vi)(A) of the regulations (9 CFR. § 
78.9(c)(1)(vi)(A)), because the animals were moved without being 
accompanied by a certificate, as required. 

6. On or about November 1, 1990, respondents moved interstate 
approximately thirty-five (35) head of cattle from Hope, Arkansas to San 
Angelo, Texas, in violation of § 71.18(a)(1)(i) of the regulations (9 C.F.R. § 
71.18(a)(1)(i)), because the animals were moved without being accompanied 
by a statement signed by the owner or shipper, as required. 

7. On or about November 1, 1990, respondents moved interstate 
approximately thirty-five (35) head of cattle from Hope Arkansas, to San 
Angelo, Texas, in violation of § 78.7(c) of the regulations (9 C.F.R. § 78.7(c)), 
because the animals were moved without being accompanied by a permit, as 
required. 

8. On or about November 1, 1990, respondents moved interstate 
approximately thirty-five (35) head of cattle from Hope Arkansas to San 
Angelo, Texas, in violation of § 78.9(c)(1)(vi)(A) of the regulations (9 C.F.R. 
§ 78.9(c)(1)(vi)(A)), because the animals were moved without being 
accompanied by a certificate, as required. 


Conclusion 
By reason of the facts in the Findings of Fact set forth above, Respondents 
have violated the Acts and Parts 71 and 78 of the regulations promulgated 
thereunder (9 C.F.R. Parts 71 and 78). Therefore, the following order is 


issued. 


Order 


Respondent, Joe Dawson, is hereby assessed a civil penalty of one 
thousand two hundred and fifty dollars ($1,250.00). Respondent Perry 
Dewayne Starek is hereby assessed a civil penalty of five hundred dollars 
($500.00). Respondent Norman Johnson d/b/a Norman Johnson Trucking is 
hereby assessed a civil penalty of five hundred dollars ($500.00). The assessed 
civil penalties shall be payable to the “Treasurer of the United States" by a 
certified check or money order, and shall be forwarded to": 


United States Department of Agriculture 
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Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondents shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 92-27. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondents, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final as to Norman Johnson June 4, 
1992.-Editor] 

[This Decision and Order became final as to Perry Dwayne Starek June 
12, 1992.-Editor] 

[This Decision and Order became final as to Joe Dawson June 24, 1992.- 
Editor] 
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ANIMAL WELFARE ACT 


In re: ARTHUR E. TRANSUE and MARILYN EVANS, a/k/a MARILYN 
TRANSUE. 

AWA Docket No. 91-50. 

Decision and Order filed October 30, 1991. 


Failure to file an answer - Operating as a dealer in violation of a cease and desist order - 
Operating as a dealer without a license - Violations of standards for care and housing of 
animals - Permanent disqualification. 


Donald Tracy, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were personally served upon 
respondent Arthur E. Transue on April 29, 1991. Respondent Art Transue 
was informed in the letter of service that an answer should be filed pursuant 
to the Rules of Practice and that failure to answer any allegations in the 
complaint would constitute an admission of that allegation. 

Respondent Art Transue failed to file an answer within the time prescribed 
in the Rules of Practice. Therefore the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact and Conclusions of Law. 

This decision and order is issued pursuant to section 1.139 of the Rules of 
Practice, 7 C.F.R. § 1.139. 


Findings of Fact and Conclusions of Law 


I 
A. Arthur E. Transue is an individual whose mailing address is Post 
Office Box 2121, Twin Falls, Idaho 83303. 
B. Respondent Arthur E. Transue, at all times material herein, was 
operating as a dealer as defined in the Act and the regulations. 
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II 

On July 7, 1988, an Order was issued in AWA Docket No. 412. 
Respondent Arthur E. Transue was ordered to cease and desist from, inter 
alia, failing to obtain a license under the Animal Welfare Act before operating 
in any capacity for which a license is required, failing to ensure that housing 
facilities for dogs are structurally sound and maintained in good repair, failing 
to ensure that wastes and debris are regularly removed from dog facilities 
andto regularly clean and sanitize the facilities, and from failing to provide 
dogs with protection from cold weather. Respondent Arthur E. Transue was 
prohibited for a period of two years from engaging in business in any capacity 
for which a license is required under the Act. Respondent Arthur E. Transue 
was also assessed a civil penalty of $1,000, of which $900 was suspended and 
held in abeyance, provided that respondent Arthur E. Transue not violate any 
of the provisions of the Order within two years. 

Respondent Arthur E. Transue, at all times material herein, was operating 
as a dealer as defined in the Act and the regulations, without having obtained 
a license, in willful violation of section 4 of the Act (7 U.S.C § 2134) and 
section 2.1 of the regulations (9 C.F.R. § 2.1). Beginning on or about 
September 19, 1987, respondent Arthur E. Transue sold, in commerce, at least 
281 dogs to retail dealers for resale for use as pets. The sale of each animal 
constitutes a separate violation. 

IV 

On or about March 8, 1989, respondent Arthur E. Transue willfully 
violated section 2.100(a) of the regulations (9 C.F.R. § 2.100(a)) and the 
standards specified below: 

A. Housing facilities for dogs were not structurally sound and maintained 
in good repair so as to protect the animals from injury, to contain the animals, 
and to restrict the entrance of other animals (9 C.F.R. § 3.1(a)); 

B. Provisions were not made for the removal and disposal of animal 
wastes so as to minimize vermin infestation, odors, and disease hazards (9 
C.F.R. § 3.1(d)); 

C. Primary enclosures for dogs were not kept clean and sanitized as 
required (9 C.F.R. §§ 3.7(a) and (b)); and 

D. The premises were not kept clean and in good repair and free of 
accumulations of trash (9 C.F.R. § 3.7(c)). 

Vv 


On or about February 5, 1990, respondent Arthur E. Transue willfully 
violated section 2.100(a) of the regulations (9 C.F.R. § 2.100(a)) and the 
standards specified below: 
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A. Housing facilities for dogs were not structurally sound and maintained 
in good repair so as to protect the animals from injury, to contain the animals, 
and to restrict the entrance of other animals (9 C.F.R. § 3.1(a)); 

B. Provisions were not made for the removal and disposal of animal 
wastes so as to minimize vermin infestation, odors, and disease hazards (9 
C.F.R. § 3.1(d)); 

C. Primary enclosures for dogs were not kept clean and sanitized as 
required (9 C.F.R. §§ 3.7(a) and (b)); and 

D. The premises were not kept clean and in good repair and free of 
accumulations of trash (9 C.F.R. § 3.7(c)). 

VI 

From on or about May 7, 1989, and continuing until about December 30, 
1990, respondent Arthur E. Transue willfully violated section 2.100(a) of the 
regulations (9 C.F.R. § 2.100(a)) and section 3.1(b) of the sandards (9 C.F.R. 
§ 2.100(a)) and section 3.1(b) of the standards (9 C.F.R. § 3.1(b)) in that their 
animal facilities did not have (a) needed electric power nor (b) an adequate 
supply of potable water. 


VII 
On or about December 21, 1990, respondent Arthur E. Transue willfully 
violated section 2.100(a) of the regulations (9 C.F.R. § 2.100(a)) and the 


standards specified below: 

A. Housing facilities for dogs were not structurally sound and maintained 
in good repair so as to protect the animals from injury, to contain the animals, 
and to restrict the entrace of other animals (9 C.F.R. § 3.1(a)); 

B. Provisions were not made for the removal and disposal of animal 
wastes so as to minimize vermin infestation, odors, and disease hazards (9 
C.F.R § 3.1(d)); 

C. Primary enclosures for dogs were not kept clean and sanitized as 
required (9 C.F.R. §§ 3.7(a) and (b)); 

D. The premises were not kept clean and in good repair and free of 
accumulations of trash (9 C.F.R. § 3.7(c)); and 

E. Dogs kept outdoors were not provided with adequate shelter from cold 
weather (9 C.F.R. § 3.3(c)). 

Vill 

From on or about December 21, 1990, and continuing until December 28, 
1990, respondent Arthur E. Transue abandoned the animals at his facility, 
during a period of severe cold followng heavy snowfall. Respondent Arthur 
E. Transue, who was unlawfully operating as an unlicensed dealer, made no 
significant efforts to return to the facility to provide care for their animals. 
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As a result, 2 dogs died and 66 suffered ill effects from hunger, thirst, and 
exposure. 

A. Respondent Arthur E. Transue willfully violated section 2.40(b)(3) of 
the regulations (9 C.F.R. § 2.40(b)(3)) by failing to observe the animals daily 
to assess their health and well-being. 

B. Respondent Arthur E. Transue willfully violated section 2.100(a) of the 
regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 

1. Dogs were not provided with food of sufficient quantity and 
nutritive value to meet their normal daily requirements (9 C.F.R. § 3.5(a)); 
and 


2. Dogs were not provided with water, as required (9 C.F.R. § 3.6). 


Conclusions 


1. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Arthur E. Transue, his agents and employees, successors 
and assigns, directly or through any corporate or other device, shall cease and 
desist from violating the Act and the regulations and standards issued 
thereunder, and in particular, shall cease and desist from: 

(a) Engaging in any activity for which a license is required under the Act 
and regulations without being licensed as required; 

(b) Failing to maintain housing facilities for dogs in a structurally sound 
condition and in good repair; 

(c) Failing to provide reliable and adequate electric power and potable 
water for animal facilities; 

(d) Failing to provide dogs kept outdoors with shelter from cold weather; 

(e) Failing to provide dogs with food of sufficient quantity ad nutritive 
value to meet their normal daily requirements; 

(f) Failing to provide dogs with adequate water; 

(g) Failing to maintain primary enclosures for dogs in a clean and sanitary 
condition; 

(h) Failing to make provisions for the removal and disposal of animal 
wastes; and 

(i) Failing to observe animals daily in order to assess their well-being and 
provide for necessary care. 
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2. Respondent Arthur E. Transue is assessed a civil penalty of $10,000, 
which shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

3. Respondent Arthur E. Transue is permanently disqualified and 
prohibied from becoming licensed under the Act and regulations. The 
provisions of this order shall become effective on the first day after this 
decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. § 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final January 9, 1992. 


In re: TERRY JONES. 
AWA Docket No. 91-24. 
Decision and Order filed December 9, 1991. 


Failure to file a timely answer - Operating as dealer without a license - Sanction policy 
discussed - Civil penalty - Cease and desist order. 


Donald Tracy, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seg.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that respondent willfully violated the Act by operating as 
a dealer without a license. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Terry 
Jones by the Department’s Hearing Clerk via certified mail on April 17, 1991. 
Respondent Terry Jones was informed in the letter of service that an answer 
should be filed within twenty days pursuant to the Rules of Practice and that 
failure to answer any allegation in the complaint would constitute an 
admission of that allegation. Respondent did not file a timely answer. 

On October 31, 1991, complainant filed a motion for a decision and order 
contending that respondent Terry Jones’ failure to file an answer within the 
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time prescribed in the complaint and the Rules of Practice constitutes an 
admission of all material facts alleged in the complaint, and a waiver of 
hearing (7 C.F.R. § 1.136(a) and 1.139). On November 29, 1991, respondent 
filed an "objection" to complainant’s motion in which respondent apologized 
for failing to file a timely answer, but did not show good cause for failing to 
file an answer. Accordingly, complainant’s motion is granted and this decision 
and order is being issued by reason of respondent’s default. 

Although respondent failed to show good cause for failing to file a timely 
answer, he did provide the following reasons for not having a license: 


“During 1986 I met several times with APHIS personel in Salen 
regarding the proper procedures for licening, animal husbandry, and 
other requirements from USDA. When I first started selling pets I was 
unaware of the USDA requirements. Once I was made aware of the 
requirements, I started meeting and talking with the APHIS personel. 
They were very instramental in getting my licence. I was instructed to 
get my licence application and my facility in compliance fast, which is 
what I did. On 12-29-86 I was licenced and have been since then. (92- 
B-138) 

I was investigated by the USDA sometime during 1986. I met with 
the investigator at the APHIS office in Salem. I was left with the 
impression that since I had been working with the APHIS personel in 
obtaining my licence that would be all. APHIS personels major 
concern was for me to be licenced." 


Respondent’s proposed sanction (a $3,000 fine and a cease and desist 
order) are based on respondent’s alleged serious and "numerous" violations, 
citing S.S. Farms Linn County, Inc., et al., 50 Agric. Dec. 476 (1991), and Mary 
Bradshaw 50 Agric. Dec. 499 (1991). However, only the Bradshaw case 
involved a dealer operating without a license and the respondent in that case, 
unlike here, continued to operate without a license despite three specific 
warnings from APHIS officials. , 

Although S.S. Farms Linn County, Inc., did not involve an unlicensed 
dealer, the Judicial Officer did state in that case that: 


"It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the “severe” sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
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Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose." 


The Act also specifically directs that "[t]he Secretary shall give due 
consideration to the appropriateness of the penalty with respect to the size of 
the business of the person involved, the gravity of the violation, the person’s 
good faith, and the history of previous violations." 7 U.S.C. § 2149(b). 

In the circumstances here, it is not shown that respondent engaged in 
violations on "numerous" occasions, but only that complainant considers each 
animal respondent sold while unlicensed to be a separate violation. It is also 
not shown that respondent has a history of previous violations. The record, 
on the other hand, does show that his sales while unlicensed only exceeded 
$500 and that when he became aware that he needed a license he acted in 
good faith by cooperating "fast" with APHIS officials to obtain one. I also 
infer that respondent’s financial condition is poor due to the many spelling 


errors in his “objection.” Shulamis Kaplinsky, 47 Agric. Dec. 613, 633 (1988). 
Nevertheless, the violation of selling animals while unlicensed was serious, 
as, indeed, any violation of the law is serious. 
Considering the circumstances, I find that a $1,000 fine (twice the amount 
of respondent’s sales while unlicensed) and a cease and desist order are 
appropriate to implement the remedial purposes of the statute. 


Findings of Fact 


A. Terry Jones, respondent, is an individual whose address is 4565 Banter 
Court, N.E., Salem, Oregon 97301. 

B. Respondent, at all times material herein, was operating as a dealer as 
defined in the Act and the regulations without having obtained a license. 

C. Respondent sold, in commerce, at least 797 animals (rabbits, guinea 
pigs, gerbils, hamsters, and ferrets) for resale for use as pets sometime 
between January 1, 1986, and December 28, 1986. Respondent’s sales 
exceeded $500. The complaint does not allege the number of transactions 
involving the sale of these animals. 

D. Respondent cooperated with APHIS officials in promptly getting a 
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license as soon as he became aware that he was required to have a license. 
Conclusions 


1. The secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, 
respondent violated section 4 of the Act (7 U.S.C. § 2134) and section 2.1 of 
the regulations (9 C.F.R. § 2.1). 


Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from engaging in any activity for which a license is 
required under the Act and regulations without being licensed as required. 

2. Respondent is assessed a civil penalty of $1,000, which shall be paid 
by a certified check or money order made payable to the Treasurer of the 
United States. 


The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final January 25, 1992.-Editor] 


In re: TERRY JONES. 
AWA Docket No. 91-24. 
Order Denying Late Appeal filed March 4, 1992. 


Dismissal — Late Appeal. 


The Judicial Officer denied a late appeal after the Initial Decision had become final and 
effective. However, if the appeal had been timely filed, it would have been dismissed on the 
merits because of Respondent's failure to file a timely Answer. 
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Donald Tracy, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order filed 
December 9, 1991, by Administrative Law Judge James W. Hunt (ALJ) under 
the Animal Welfare Act, as amended, 7 U.S.C. § 2131 et seqg., and the 
regulations and standards issued thereunder, 9 C.F.R. Parts 1-3. The ALJ 
assessed a civil penalty of $1,000 and ordered Respondent to cease and desist 
from engaging in business requiring a license without being licensed. 
However, the Initial Decision and Order became final on January 25, 1992, 
and effective on January 26, 1992. Accordingly, Respondent’s appeal must be 
dismissed because it was not timely filed. See In re Hamilton, 45 Agric. Dec. 
2395 (1986); In re Bushelle Cattle Co., 45 Agric. Dec. 1131 (1986); In re 
Hulings, 44 Agric. Dec. 298 (1985), appeal dismissed, No. 85-1220 (10th Cir. 
Aug. 16, 1985); In re Powell, 44 Agric. Dec. 1220 (1985), the latter of which 
is attached as an Appendix. If the appeal had been timely filed, it would have 
been dismissed as without merit, since Respondent’s failure to file a timely 
Answer constitutes an admission of the facts and a waiver of hearing. In re 
Kaplinsky, 47 Agric. Dec. 613, 615-21 (1988). Furthermore, Respondent’s 
arguments on the merits are not persuasive. 


Order 
Respondent’s appeal is dismissed. 
Appendix 


In re Powell, 44 Agric. Dec. 1220 (1985). 


In re: COMPANIA DE FOMENTO RECREATIVO, dba JARDIN 
ZOOLOGICO DE PUERTO RICO. 

AWA Docket No. 91-44, 

Decision and Order filed January 2, 1992. 


Admission of material allegations - Failure to provide proper food, enclosures, disease 
prevention, or veterinary care for animals - Civil penalty. 
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Colleen Carroll, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act, as amended 
(15 U.S.C. § 1821 et seq.)(the “Act"), by a complaint filed on March 27, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture ("APHIS"), alleging that respondent 
Compajiia de Fomento Recreativo, dba Jardin Zoolégico de Puerto Rico (the 
"Jardin Zoolégico") willfully violated the Act, and the regulations and 
standards issued pursuant to the Act, from November 1989 through 
September 1990. The Hearing Clerk served on the respondent by certified 
mail copies of the complaint as well as the Rules of Practice governing 
proceedings under the Act (the "Rules of Practice"). 

On April 26, 1991, José A. Hernandez, the Assistant Manager of the Jardin 
Zoolégico, filed an answer to the complaint on its behalf. In it, Mr. 
Hernandez admitted all of the allegations of the complaint. 


"In response to the Complaint which has been filed within the Office 
of the Hearing Clerk under the Animal Welfare as amended, on 
[MJarch 28, 1991, against Compafifa de Fomento Recreativo d/b/a 
Jardin Zoolégico de P.R. A W A Docket no. 91-44, I wish to admit all 
[the] allegations contained therein." Answer, page 1. 


The material facts alleged in the complaint, which are admitted in 
respondent’s answer, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


1. Respondent Compafia de Fomento Recreativo is a public corporation 
organized and existing under the laws of the Commonwealth of Puerto Rico, 
and doing business as the Jardin Zoolégico de Puerto Rico (the "Jardin 
Zoolégico"). Said respondent’s mailing address is Post Office Box 1085, 
Mayaguez, Puerto Rico 00709. 

2. At all times mentioned herein, said respondent was licensed and 
operating as a dealer as defined in the Act and the regulations. 

3. On November 17, 1989, APHIS inspected the respondent’s facility and 
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found that the respondent had failed to provide adequate veterinary care to 
animals, in violation of section 2.40 of the regulations. 9 C.F.R. § 2.40. 

4. On November 17, 1989, APHIS inspected the respondent’s facility and 
found that the respondent had failed to construct and maintain primary 
enclosures so as to provide animals contained therein with sufficient space to 
turn about freely and to easily stand, sit and lie in a comfortable position, in 
violation of section 2.100(a) of the regulations and section 3.128 of the 
standards. 9 C.F.R. § 3.128. 

5. On November 17, 1989, and March 26, 1990, APHIS inspected the 
respondent’s facility and found that there was insufficient lighting in indoor 
housing facilities for animals to permit routine inspection and cleaning, in 
violation of section 2.100(a) of the regulations and section 3.126(c) of the 
standards. 9 C.F.R. § 3.126(c). 

6. On March 26, 1990, APHIS inspected the respondent’s facility and 
found that the respondent had failed to provide animals with food that was 
free from contamination, in violation of section 2.100(a) of the regulations and 
section 3.129(a) of the standards. 9 C.F.R. § 3.129(a). 

7. On March 26, June 19, and September 11, 1990, APHIS inspected the 
respondent’s facility and found that the respondent had failed to use 
appropriate methods to prevent, control, diagnose and treat diseases and 


injuries, in violation of section 2.40(b)(2) of the regulations. 9 C.F.R. § 
2.40(b)(2). 

8. On March 26 and September 11, 1990, APHIS inspected the 
respondent’s facility and found that the respondent had failed to provide a 
suitable method to rapidly eliminate excess water from outdoor housing 
facilities for animals, in violation of section 2.100(a) of the regulations (9 
C.F.R. § 2.100(a)), and section 3.127(c) of the standards. 9 C.F.R. § 3.127(c). 


Conclusions 


1. The Secretary of Agriculture has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, said 
respondent has violated sections 2.100(a), 2.40 and 2.40(b)(2) of the 
regulations, and sections 3.126(c), 3.127(c), 3.128, and 3.129(a) of the 
standards promulgated under the Act. 

3. The following order is authorized by the Act and warranted under the 
circumstances. 
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Order 


1. Respondent Compafiia de Fomento Recreativo, dba Jardin Zoolégico 
de Puerto Rico, is assessed a civil penalty of $4,000, which shall be paid by a 
certified check of money order made payable to the Treasurer of the United 
States. 

2. Respondent Compafifa de Fomento Recreativo, dba Jardin Zoolégico 
de Puerto Rico, its agents and employees, successors and assigns, directly or 
indirectly or through any corporate or other device, shall cease and desist 
from violating the Act and the regulations and standards issued thereunder 
and, in particular, shall cease and desist from failing to: 

a. Provide sufficient lighting in indoor housing facilities for animals; 

b. Provide a suitable method for the rapid elimination of excess 
water from outdoor housing facilities for animals; 

c. Provide sufficient space for animals in primary enclosures; and 

d. Establish and maintain programs of disease control and 
prevention, and adequate veterinary care under the supervision of a doctor of 
veterinary medicine. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. Pursuant to the sections 1.142 and 1.145 of the 
Rules of Practice, this decision becomes final without further proceedings 35 
days after service. 7 C.F.R. §§ 1.142 and 1.145. Copies of this decision shall 
be served upon the parties. 

[This Decision and Order became final February 18, 1992.-Editor] 


In re: LEE CRAIG. 
AWA Docket No. 90-30. 
Decision and Order filed January 8, 1992. 


Failure to file an answer - Failure to provide proper enclosure and water for animal - 
Exhibiting animal without proper license - Civil penalty - License disqualification. 


M. Bradley Flynn, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
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Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were personally served upon 
respondent, Lee Craig. Respondent was informed in the letter of service that 
an answer should be filed pursuant to the Rules of Practice and that failure 
to answer any allegation in the complaint would constitute an admission of 
that allegation. 

Respondent, Lee Craig, has failed to file an answer within the time 
prescribed in the Rules of Practice. Therefore, the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file an answer, 
are adopted and set forth herein as Findings of Fact. 

This decision and order is issued pursuant to section 1.139 of the Rules of 
Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


i 
A. Lee Craig, hereinafter referred to as respondent, is an individual 
whose address is Box 516, Cherokee, North Carolina 28719. 


B. The respondent, at all times material herein, was operating as an 
exhibitor as defined in the Act and the regulations. 
II 
A. From on or about June 8, 1989, and continuing through at least 
February 13, 1990, respondent has exhibited an animal, a black bear, without 
being licensed as required, in willful violation of section 2.1 of the regulations 
(9 C.F.R. § 2.1). 


Ill 

On August 13, 1989, respondent willfully violated section 2.100(a) of the 
regulations (9 C.F.R. 2.100(a)) and the specified standards: 

A. Respondent’s facility was not structurally sound and maintained in 
good repair so as to protect the animal from injury, to contain it, and to 
restrict the entrance of other animals (9 C.F.R. § 3.125(a)); 

B. Watering receptacles were not kept clean and sanitized (9 C.F.R. § 
3.130); 

C. The primary enclosure was not kept clean and sanitized as required 
(9 C.F.R. §§ 3.131(a) and (b)); and 

D. The premises were not kept clean and in good repair and free of 
accumulations of trash (9 C.F.R § 3.131(c)). 
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Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from: 

(a) Engaging in any activity for which a license is required under the 
Act and regulations, without being licensed, as required; 

(b) Failing to maintain facilities for animals in a structurally sound 
condition and in good repair; 

(c) Failing to keep water receptacles clean and sanitized; 

(d) Failing to maintain primary enclosures for animals in a clean and 
sanitary condition; and 

(e) Failing to keep the premises clean and in good repair and free of 
accumulations of trash. 

2. Respondent is assessed a civil penalty of $2,000, which shall be paid 
by a certified check or money order made payable to the Treasurer of United 
States. 

3. Respondent is disqualified for a period of 90 days from becoming 
licensed under the Act. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final February 20, 1992.-Editor] 


In re: GEORGE JOSEPH MILLS. 
AWA Docket No. 91-62. 
Decision and Order filed December 5, 1991. 


Failure to file an answer - Operating as an exhibitor without a license - Civil penalty. 


Frank Martin, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
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Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon the respondent 
George Joseph Mills by the Hearing Clerk by certified mail on August 20, 
1991. Respondent was informed in the letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer any 
allegation in the complaint would constitute an admission of that allegation. 

Respondent George Joseph Mills failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact and Conclusions of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact and Conclusions of Law 


I 
A. Respondent George Joseph Mills is an individual whose address is 
Post Office Box 42, Antioch, Tennessee 37011. 
B. The respondent, at all times material herein, was operating as an 
exhibitor as defined in the Act and the regulations. 
II 
A. On or about October 23, 1990, respondent George Joseph Mills 
willfully violated section 4 of the Act (7 U.S.C. § 2134) and section 2.1 of the 
regulations (9 C.F.R. § 2.1) by operating as an exhibitor without being 
licensed. 


Conclusions 


1. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from engaging in any activity for which a license is 
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required under the Act and the regulations without being licensed as required. 

2. Respondent is assessed a civil penalty of $1,000, which shall be paid 
by a certified check or money order made payable to the Treasurer of United 
States. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final February 20, 1992.-Editor] 


In re: CONTINENTAL AIRLINES, INC. 
AWA Docket No. 91-71. 
Decision and Order filed January 3, 1992. 


Failure to file an answer - Willful allowance of escape and death of animal transported in 
enclosure - Civil penalty. 


M. Bradley Flynn, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent 
Continental Airlines, Inc., by the Hearing Clerk by certified mail. Respondent 
was informed in the letter of service that an answer should be filed pursuant 
to the Rules of Practice and that failure to answer any allegation in the 
complaint would constitute an admission of that allegation. 

Respondent Continental Airlines, Inc. failed to file an answer within the 
time prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
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the Rules of Practice, 7 C.F.R. § 1.139. 
Findings of Fact 


I 
A. Continental Airlines, Inc., hereinafter referred to as respondent, is a 
corporation whose address is Post Office Box 60153, 18539 Skytrain, Houston, 
Texas 77205. 
B. The respondent, at all times material herein, was a registered carrier 
under the Act. 
II 
On or about December 11, 1990, respondent, while transporting a primary 
enclosure containing a live dog at the Houston International Airport, Houston, 
Texas, handled the primary enclosure in such a manner so as to cause the 
escape and death of the animal, in willful violation of section 2.100 of the 
regulations (9 C.F.R. § 2.100 (1990)) and section 3.17(b) of the standards (9 
CFR. § 3.17(b) (1990)). 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated sections 2.100 of the regulations (7 C.F.R. § 2.100 
(1990)), and section 3.17(b) of the standards promulgated under the Act (7 
C.F.R. § 3.17(b) (1990)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent, its agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from failing to exercise care to avoid handling any 
primary enclosure in such a manner that may cause physical or emotional 
trauma to the live dog or cat contained therein. 

2. Respondent is assessed a civil penalty of $2,000.00, which shall be paid 
by a certified check or money order made payable to the Treasurer of the 
United States. 
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The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 CFR. §§ 1.142 and 1.145. 
Copies of this decision shall be served upon the parties. 
[This Decision and Order became final February 21, 1992.-Editor] 


In re: MARY ANN SKLAR. 
AWA Docket No. 91-56. 
Decision and Order filed January 8, 1992. 


Failure to file an answer - Operating as exhibitor without a license - Failure to provide proper 
enclosures for animals - Failure to provide sufficient proper food for animals - Civil penalty. 


Colleen Carroll, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seq.)(the "Act"), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture ("APHIS"), alleging that respondent Mary Ann Sklar willfully 
violated the Act, and the regulations (9 C.F.R. § 2.1 et seq.) and standards 
issued thereunder (9 C.F.R. § 3.1 et seq.). 

The Hearing Clerk served on said respondent, by certified mail, copies of 
the complaint and the Rules of Practice governing proceedings under the Act. 
7 C.F.R. §§ 1.130-1.151. The respondent was informed in the accompanying 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondent Mary Ann Sklar has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by her failure to file an answer, are adopted 
and set forth herein as Findings of Fact. This decision and order is issued 
pursuant to section 1.139 of the Rules of Practice. 
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Findings of Fact 


1. Respondent Mary Ann Sklar is an individual whose address is P.O. Box 
96, Newport, Tennessee 37821. 

2. At all times mentioned herein, respondent Mary Ann Sklar was an 
exhibitor as defined in the Act and regulations. 

3. From approximately August 3, 1989 through May 8, 1991, respondent 
Mary Ann Sklar was operating as an exhibitor as defined in the Act and 
regulations without having obtained a license in violation of section 4 of the 
Act (7 U.S.C. § 2124) and sec-tion 2.1 of the regulations. 

4. On August 15 and October 16, 1989, APHIS inspected respondent’s 
facility and found willful violations of section 2.100(a) of the regulations and 
the standards as set forth below: 

(a) Respondent failed to provide either natural or artificial shade to 
animals kept outdoors (9 C.F.R. § 3.127(a)); 

(b) Respondent failed to provide animals kept outdoors with shelter 
from inclement weather (9 C.F.R. § 3.127(b)); 

(c) Respondent failed to construct and maintain enclosures for 
animals so as to provide them with sufficient space to turn about freely and 
to stand, sit and lie in a comfortable position (9 C.F.R. § 3.128): and 

(d) Respondent failed to keep primary enclosures for animals clean and 
in a sanitary condition (9 C.F.R. § 3.131(a)). 

5. On August 15, 1989, APHIS inspected respondent’s facility and found 
that she had failed to maintain the facility in a structurally sound condition 
and in good repair, so as to protect the animals from injury and to contain 
them, in willful violation of section 2.100(a) of the regulations and section 
3.125(a) of the standards. 

6. On October 16, 1989, APHIS inspected respondent’s facility and found 
that she had failed to provide animals with a sufficient amount of nutritious 
food, in willful violation of sec-tion 2.100(a) of the regulations and section 
3.129(a) of the standards. 


Conclusions 


1. The Secretary of Agriculture has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, said 
respondent has violated section 4 of the Act (7 U.S.C. § 2134); sections 2.1 
and 2.100(a) of the regulations; and sections 3.125(a), 3.127(a) and (b), 3.128, 
3.129 and 3.131 (a) and (b) of the standards. 
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3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Mary Ann Sklar is assessed a civil penalty of $2,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Mary Ann Sklar, her agents and employees, successors 
and assigns, directly or through any corporate or other device, shall shall cease 
and desist from engaging in any activity for which a license is required under 
the Act and regulations without being licensed as required. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. This decision becomes final without further 
proceedings 35 days after service as provided in sections 1.142 and 1.145 of the 
Rules of Practice. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final March 16, 1992.-Editor] 


In re: DANIEL CHESTER SHAFFER and PATINA SHAW SHAFFER, d/b/a 
GRASS RAT KENNELS and TAILWAGGER KENNELS. 

AWA Docket No. 92-03. 

Decision and Order filed February 25, 1992. 


Failure to file an answer - Operating as a dealer without license - Willful violation - Failure to 
maintain safe, sanitary and humane enclosure for dogs - Joint and several civil penalty - 
License disqualification. 


Frank Martin, Jr., for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served on the respondents Daniel 
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Chester Shaffer and Patina Shaw Shaffer by the Hearing Clerk by certified 
mail on December 11, 1991. Respondents were informed in the letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer any allegation in the complaint would constitute an 
admission of that allegation. 

Respondents Daniel Chester Shaffer and Patina Shaw Shaffer have failed 
to file an answer within the time prescribed in the Rules of Practice, and the 
material facts alleged in the complaint, which are admitted by respondents’ 
failure to file an answer, are adopted and set forth herein as Findings of Fact 
and Conclusions of Law. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact and Conclusions of Law 


I 
1. Daniel Chester Shaffer and Patina Shaw Shaffer, d/b/a Grass Rat 
Kennels and Tailwagger Kennels, hereinafter referred to as respondents, are 
individuals whose address is Post Office Box 491, Fort White, Florida 32038. 
2. The respondents, at all times material herein, were operating as 


dealers as defined in the Act and the regulations. 

3. On or about June 8, 1989, to on or about February 7, 1990, 
respondents willfully violated section 4 of the Act (7 U.S.C. § 2134) and 
section 2.1 of the regulations (9 C.F.R. § 2.1) by operating as dealers as 
defined in the Act and regulations without having obtained a license. 
Respondents offered for sale and sold at least 51 dogs in commerce for resale 
for use as pets. The sale or offer for sale of each dog constitutes a separate 
violation. 

4. On or about June 26, 1989, respondents willfully violated section 
2.100(a) of the regulations (9 C.F.R. 2.100(a)) and the standards specified 
below: 

A. Primary enclosures for dogs were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
them, and to keep predators out (9 C.F.R. § 3.4(a)); 

B. A suitable method was not provided to allow dogs kept outdoors 
to protect themselves from the direct rays of the sun (9 C.F.R, § 3.3(a)); 

C. Primary enclosures for dogs were not constructed and maintained 
so as to provide sufficient space to allow each animal to turn about freely and 
to easily stand, sit and lie in a comfortable normal position (9 C.F.R. §3.4(b)); 
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and 
D. Primary enclosures for dogs were not kept clean and sanitized as 
required (9 C.F.R. §§ 3.7(a) and (b)). 


Conclusions 


1. The Secretary has jurisdiction in this matter. 
2. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the regulations and standards issued thereunder, and in 
particular, shall cease and desist from: 

(a) Failing to maintain housing facilities for dogs in a structurally 
sound condition and in good repair; 

(b) Failing to provide dogs kept outdoors with shelter from the sun; 

(c) Failing to provide sufficient space for dogs in primary enclosures; 

(d) Failing to maintain primary enclosures for dogs in a clean and 
Sanitary condition; and 

(e) Engaging in any activity for which a license is required under 
the Act and regulations without being licensed as required. 

2. Respondents are jointly and severally assessed a civil penalty of 
$10,000 which shall be paid by a certified check or money order made payable 
to the Treasurer of United States. 

3. Respondents are disqualified for a period of one year from becoming 
licensed under the Act and regulations. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 CFR. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final as to Patina Shaffer April 28, 
1992.-Editor] 
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[This Decision and Order became final as to Daniel Chester Shaffer April 
29, 1992.-Editor] 
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In re: MICHAEL ZITIN. 
FMIA Docket No. 92-3. 
Decision and Order filed April 28, 1992. 


Failure to file an answer - Knowingly selling and transporting adulterated meat - Felony 
conviction - Permanent prohibition from industry employment. 


Cynthia Koch, for Complainant. 
Thomas A. Bergstrom, Philadelphia, PA, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is an administrative proceeding for the issuance of a permanent order 
under section 671(b) of the Federal Meat Inspection Act (21 U.S.C. § 
671(b))(FMIA) to prohibit respondent, Michael Zitin, from ever exercising 
operational control of, or being physically present at, any establishment 
requiring inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.). This 
administrative proceeding follows the issuance of a temporary order at the 
request of the Secretary of Agriculture, on or about December 13, 1991, at the 
time of the sentencing of respondent, by the United States District Court for 
the District of New Jersey, pursuant to 21 U.S.C. § 671(b), which temporarily 
prohibited respondent from exercising operational control of, or being 
physically present at, any establishment requiring inspection under Title 21, 
United States Code, Section 601 et seq. 

This proceeding was instituted by a complaint filed on January 31, 1992, 
by the then Acting Administrator of the Food Safety and Inspection Service 
(FSIS), United States Department of Agriculture (USDA). Pursuant to 
section 1.147 of the Rules of Practice (7 C.F.R. § 1.147), the complaint was 
personally served upon respondent’s attorney of record, Thomas A. 
Bergstrom, Esq. at his place of business at 1515 Market Street, Suite 520 
Philadelphia, Pennsylvania 19102 on February 10, 1992. The respondent 
failed to file a response to the complaint within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)). In accordance with 
section 1.136(c) of the Rules of Practice, such failure to file an answer within 
the time provided under section 1.136(a) of the Rules of Practice (7 C.F.R. 
§ 1.136(a)) is deemed, for purposes of this proceeding, an admission of the 
allegations in the complaint. 

In view of the aforementioned facts, respondent is deemed to have 
admitted all of the material allegations in the complaint, and, therefore, 
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respondent has waived his right to a hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 


Findings of Fact 


(1) Sandy Mac Food Company, was a business incorporated in the State 
of New Jersey that operated a meat processing establishment located at 9105 
Burrough - Dover Lane, Pennsauken, New Jersey 08110 that was subject to 
inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.) 

(2) Michael Zitin, also herein referred to as respondent, is an individual 
whose residence address is 1640 Oakwood Drive, W-103, Narberth, 
Pennsylvania 19072, who was, at all times material herein, responsibly 
connected with Sandy Mac Food Company as its Vice-President /Treasurer. 

(3) On or about December 13, 1991, in the United States District Court 
for the District of New Jersey, respondent Michael Zitin, was convicted of one 
felony count for: 

Between on or about September 30, 1984, and on or about October 31, 
1987, at Pennsauken, in the District of New Jersey, and elsewhere, knowingly, 
wilfully, and with intent to defraud, selling, transporting, and offering for sale 
and transportation in commerce, meat and meat food products capable for use 
as human food which were adulterated and misbranded at the time of such 
sale, transportation, and offer for sale and transportation, that is: ham 
products which contained amounts of a water-based solution in excess of that 
allowed by law and which were misbranded with labels that falsely represented 
the amount of water-based solution that had been added to the product, in 
violation of Title 21 , United States Code, Sections 610(c) and 676(a), and 
Title 18, United States Code, Section 2. 

(4) The felony that respondent was convicted of, which is set forth in 
paragraph three (3) above, involves, among other things, the adulteration of 
food, as defined in 21 U.S.C. § 601(m)(8) of the FMIA, with intent to 
defraud. 

(5) Title 21, United States Code, Section 671(b) provides, in relevant part, 
that: 


(1) On the request of the Secretary at the time of the 
sentencing of an individual who is a person responsibly 
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connected with any business requiring inspection under 
subchapter I of this chapter and who is convicted of a felony 
involving - 


(B) the adulteration of food, as defined in section 601(m)(8) 
of this title, with intent to defraud 


the sentencing court shall issue a temporary order forbidding 
such individual to exercise operational control of, or to be 
physically present at, any establishment requiring inspection 
under subchapter I of this chapter if the court finds that the 
exercise of operational control by, or the presence of, such 
individual at any such establishment either . . . or, if such 
individual is convicted of a felony described in subparagraph 
(B), poses a clear likelihood of significant economic harm to 
consumers. 


(6) On or about December 13, 1991, at the request of the Secretary of 
Agriculture, at the time of sentencing of Michael Zitin, respondent herein, 
who was responsibly connected with Sandy Mac Food Company, at all times 
material herein, a business that required inspection under Title I of the FMIA, 
and who was convicted on or about December 13, 1991, of one felony count 
which, among other things, involved the adulteration of food, as defined in 21 
US.C. § 601(m)(8) of the FMIA, with intent to defraud, the following 
temporary order was issued by the United States District Court for the 
District of New Jersey pursuant to 21 U.S.C. § 671(b): 


Pursuant to Title 21, United State Code, Section 671(b), it is 
hereby ORDERED and DECREED as part of the sentence 
in this matter that Michael Zitin is prohibited from exercising 
operational control of, or being physically present at, any 
establishment requiring inspection under Title 21, United 
States Code, Section 601 et seq. This Order shall terminate 
under the terms of Title 21, United States Code, Section 


671(b). 
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(A) whenever the Secretary determines by order, after a 
hearing on the record, whether such individual should 
exercise operational control of, or be physically 
present at, any establishment requiring inspection 
under Title 21, United States Code, Section 601 et 
seq., and judicial review, if any, of such determination 
is completed; or 


(B) 90 days after the issuance of such temporary order by 
the court if the Secretary does not commence such 
hearing before the expiration of such 90 days; 


whichever occurs earlier. 
(7) By reason of the facts alleged in paragraphs 1-6 above, respondent’s 
exercise of operational control of, or physical presence at, any establishment 
requiring inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.) poses 


a clear likelihood of significant economic harm to consumers. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, it is hereby 
determined that a permanent order should be issued pursuant to 21 U.S.C. § 
671(b) permanently prohibiting respondent from ever exercising operational 
control of, or being physically present at, any establishment requiring 
inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.). Therefore, the 
following order is issued. 


Order 


Respondent, pursuant to 21 U.S.C. § 671(b), is permanently prohibited 
from ever exercising operational control of, or being physically present at, any 
establishment requiring inspection under Title I of the FMIA (21 U.S.C. § 601 
et seq.). 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 
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[This Decision and Order became final June 8, 1992.-Editor] 


In re: ROBERT ZITIN. 
FMIA Docket No. 92-4. 
Decision and Order filed April 28, 1992. 


Failure to file an answer - Felony conviction - Knowingly selling and transporting adulterated 
meat - Permanent prohibition from industry employment. 


Cynthia Koch, for Complainant. 
Lynanne B. Wescott, Philadelphia, PA, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is an administrative proceeding for the issuance of a permanent order 
under section 671(b) of the Federal Meat Inspection Act (21 U.S.C. § 
671(b))(FMIA) to prohibit respondent, Robert Zitin, from ever exercising 
operational control of, or being physically present at, any establishment 
requiring inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.). This 
administrative proceeding follows the issuance of a temporary order at the 
request of the Secretary of Agriculture, on or about December 13, 1991, at the 
time of the sentencing of respondent, by the United States District Court for 
the District of New Jersey, pursuant to 21 U.S.C. § 671(b), which temporarily 
prohibited respondent from exercising operational control of, or being 
physically present at, any establishment requiring inspection under Title 21, 
United States Code, Section 601 et seq. 

This proceeding was instituted by a complaint filed on January 31, 1992, 
by the then Acting Administrator of the Food Safety and Inspection Service 
(FSIS), United States Department of Agriculture (USDA). Pursuant to 
section 1.147 of the Rules of Practice (7 C.F.R. § 1.147), the complaint was 
personally served upon respondent on February 4, 1992 at his residence at 430 
Pine Street, Philadelphia, Pennsylvania 19106. The respondent failed to file 
a response to the complaint within the time prescribed by section 1.136(a) of 
the Rules of Practice (7 C.F.R. § 1.136(a)). In accordance with section 
1.136(c) of the Rules of Practice, such failure to file an answer within the time 
provided under section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) 
is deemed, for purposes of this proceeding, an admission of the allegations in 
the complaint. 

In view of the aforementioned facts, respondent is deemed to have 
admitted all of the material allegations in the complaint, and, therefore, 
respondent has waived his right to a hearing pursuant to section 1.139 of the 





ROBERT ZITIN 
51 Agric. Dec. 496 


Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 


Findings of Fact 


(1) Sandy Mac Food Company, was a business incorporated in the State 
of New Jersey that operated a meat processing establishment located at 9105 
Burrough - Dover Lane, Pennsauken, New Jersey 08110 that was subject to 
inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.) 

(2) Robert Zitin, also herein referred to as respondent, is an individual 
whose residence address is 430 Pine Street, Philadelphia, Pennsylvania 19106, 
who was, at all times material herein, responsibly connected with Sandy Mac 
Food Company as its Vice-President /Secretary. 

(3) On or about December 13, 1991, in the United States District Court 
for the District of New Jersey, respondent Robert Zitin, was convicted of one 
felony count for: 

Between on or about September 30, 1984, and on or about October 31, 
1987, at Pennsauken, in the District of New Jersey, and elsewhere, knowingly, 
wilfully, and with intent to defraud, selling, transporting, and offering for sale 
and transportation in commerce, meat and meat food products capable for use 
as human food which were adulterated and misbranded at the time of such 
sale, transportation, and offer for sale and transportation, that is: ham 
products which contained amounts of a water-based solution in excess of that 
allowed by law and which were misbranded with labels that falsely represented 
the amount of water-based solution that had been added to the product, in 
violation of Title 21 , United States Code, Sections 610(c) and 676(a), and 
Title 18, United States Code, Section 2. 

(4) The felony that respondent was convicted of, which is set forth in 
paragraph three (3) above, involves, among other things, the adulteration of 
food, as defined in 21 U.S.C. § 601(m)(8) of the FMIA, with intent to 
defraud. 

(5) Title 21, United States Code, Section 671(b) provides, in relevant part, 
that: 


(1) On the request of the Secretary at the time of the 
sentencing of an individual who is a person responsibly 
connected with any business requiring inspection under 
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subchapter I of this chapter and who is convicted of a felony 
involving - 


(B) the adulteration of food, as defined in section 601(m)(8) 
of this title, with intent to defraud 


the sentencing court shall issue a temporary order forbidding 
such individual to exercise operational control of, or to be 
physically present at, any establishment requiring inspection 
under subchapter I of this chapter if the court finds that the 
exercise of operational control by, or the presence of, such 
individual at any such establishment either . . . or, if such 
individual is convicted of a felony described in subparagraph 
(B), poses a clear likelihood of significant economic harm to 
consumers. 


(6) On or about December 13, 1991, at the request of the Secretary of 
Agriculture, at the time of sentencing of Robert Zitin, respondent herein, who 
was responsibly connected with Sandy Mac Food Company, at all times 
material herein, a business that required inspection under Title I of the FMIA, 
and who was convicted on or about December 13, 1991, of one felony count 
which, among other things, involved the adulteration of food, as defined in 21 
U.S.C. § 601(m)(8) of the FMIA, with intent to defraud, the following 
temporary order was issued by the United States District Court for the 
District of New Jersey pursuant to 21 U.S.C. § 671(b): 


Pursuant to Title 21, United State Code, Section 671(b), it is 
hereby ORDERED and DECREED as part of the sentence 
in this matter that Robert Zitin is prohibited from exercising 
operational control of, or being physically present at, any 
establishment requiring inspection under Title 21, United 
States Code, Section 601 et seg. This Order shall terminate 
under the terms of Title 21, United States Code, Section 
671(b). 
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(A) whenever the Secretary determines by order, after a 
hearing on the record, whether such individual should 
exercise operational control of, or be physically 
present at, any establishment requiring inspection 
under Title 21, United States Code, Section 601 et 
seq., and judicial review, if any, of such determination 
is completed; or 


(B) 90 days after the issuance of such temporary order by 
the court if the Secretary does not commence such 
hearing before the expiration of such 90 days; 


whichever occurs earlier. 
(7) By reason of the facts alleged in paragraphs 1-6 above, respondent’s 
exercise of operational control of, or physical presence at, any establishment 
requiring inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.) poses 


a clear likelihood of significant economic harm to consumers. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, it is hereby 
determined that a permanent order should be issued pursuant to 21 U.S.C. § 
671{b) permanently prohibiting respondent from ever exercising operational 
control of, or being physically present at, any establishment requiring 
inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.). Therefore, the 
following order is issued. 


Order 


Respondent, pursuant to 21 U.S.C. § 671(b), is permanently prohibited 
from ever exercising operational control of, or being physically present at, any 
establishment requiring inspection under Title I of the FMIA (21 U.S.C. § 601 
et seq.). 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 
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[This Decision and Order became final June 8, 1992.-Editor] 
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HORSE PROTECTION ACT 


In re: GLEN R. MILLER and ELIZABETH JO CHRISTMAS. 
HPA Docket No. 90-18. 
Decision and Order filed December 13, 1991. 


Failure to file an answer - Entering sore house in show for purpose of showing or exhibiting - 
Civil penalty - Disqualification. 


Donald A. Tracy, for Respondent. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents violated the Act. 

Respondent Glen Miller’s failure to file an answer within the time 
prescribed in the complaint and in the Rules of Practice constitutes an 
admission of all the material facts alleged in the complaint, and a waiver of 
hearing (7 C.F.R. §§ 1.136 and 1.139). 

This decision and order is issued pursuant to section 1.139 of the Rules of 
Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


A. Respondent Glen R. Miller is an individual whose mailing address is 
Post Office Box 2051, Lewisburg, Tennessee 37090. 

B. At all times material herein, respondent Glen R. Miller was the 
trainer of the horse known as “President’s Joe" and entered this horse as 
Entry No. 392, Class No. 9, on June 2, 1988, at the Spring Jubilee Horse Show 
at Columbia, Tennessee while the horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent violated section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)). 

3. Respondent has admitted to facts by failing to answer the complaint. 
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Congress has determined that entering a sore horse is a serious violation. The 
requested sanctions are appropriate and necessary in order to achieve the 
remedial purposes of the Act. Furthermore, they are consistent with sanctions 
imposed in similar cases. See, e.g. In re Mary Baird and Rollie Beard, 48 
Agric. Dec. 906 (1989), In re Terry Stanley, 48 Agric. Dec. 905 (1989). The 
proposed order is appropriate in view of respondent’s serious violation and 
should therefore be adopted as proposed by complainant. 

4. The following Order is authorized by the Act and warranted by the 
circumstances. 


Order 


1. Respondent Glen R. Miller is assessed a civil penalty of $2,000. 

2. Respondent Glen R. Miller is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this Order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final February 11, 1992.-Editor] 


In re: JERE HUGH and LINDA FOX. 
HPA Docket No. 91-166. 
Decision and Order filed November 18, 1991. 


Failure to file an answer - Entering sore horse in a show for purpose of showing or exhibiting - 
Civil penalty - Disqualification. 


Martha A. Leary, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
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Animal and Plant Health Inspection Service ("APHIS"), United States 
Department of Agriculture, alleging that the respondent violated the Act. 

A copy of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, was personally served upon respondent 
Jere Hugh on August 9, 1991, at the International Horse Show, Murfreesboro, 
Tennessee by APHIS Investigator John Eades. The respondent was informed 
in the letter of service and by Mr. Eades that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer any allegation in 
the complaint would constitute an admission of that allegation. 

Respondent Jere Hugh has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by the respondent’s failure to file an answer, 
are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


1. Respondent Jere Hugh is an individual whose mailing address is Route 
3, Box 185, Cookville, Tennessee 38501. 

2. At all times material herein, respondent Jere Hugh was the trainer of 
the horse known as "Micro Chip" and entered this horse as Entry No. 888, 
Class No. 123, on August 11, 1990, at the International Grand Championship 
Walking Horse Show at Murfreesboro, Tennessee. 

3. On August 11, 1990, respondent Jere Hugh, in violation of section 
5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose of 
showing or exhibiting the horse known as “Micro Chip" as Entry No. 888, in 
Class No. 123, at the International Grand Championship Walking Horse Show 
at Murfreesboro, Tennessee, while the horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 
15 U.S.C. § 1824 (2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 
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Order 


1. Respondent Jere Hugh is assessed a civil penalty of $2,000 which shall 
be paid by a certified check or money order made payable to the Treasurer 
of the United States. 

2. Respondent Jere Hugh is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final February 17, 1992.-Editor] 


In re: JAMES DAVID ROGERS and MARY ELLEN HYLES. 
HPA Docket No. 91-96. 
Decision and Order as to James David Rogers filed February 20, 1992. 


Failure to file an answer - Entering sore horse for the purpose of showing or exhibition - Civil 
penalty - Disqualification from industry participation. 


Martha A. Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service ("APHIS"), United States 
Department of Agriculture, alleging that the respondent violated the Act. 

A copy of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, was sent by certified mail to 
respondent James David Rogers on March 8, 1991. On May 6, 1991, the copy 
of the complaint and the Rules of Practice were returned, marked unclaimed, 
to the Office of the Hearing Clerk by the postal service. On June 6, 1991, 
pursuant to section 1.147(c)(1) of the Rules of Practice, 7 C.F.R. § 
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1.147(c)(1), a copy of the complaint and the applicable Rules of Practice were 
sent by ordinary mail to the same address. Accordingly, the Rules of Practice 
provide that the respondent is deemed to have received the complaint on the 
date of remailing. 

Respondent James David Rogers has failed to file an answer within the 
time prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by the respondent’s failure to file an answer, 
are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


1. Respondent James David Rogers is an individual whose mailing 
address is 6220 Sinyard Circle, Hiram, Georgia 30141. 

2. At all times material herein, respondent James David Rogers was the 
trainer of the horse known as "Romper John" and entered this horse as Entry 
No. 64, Class No. 19, on July 21, 1990, at the Albertville Horse Show at 
Albertville, Alabama. 

3. On July 21, 1990, respondent James David Rogers, in violation of 


section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose 
of showing or exhibiting the horse known as "Romper John" as Entry No. 64, 
in Class No. 19, at the Albertville Horse Show at Albertville, Alabama, while 
the horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent violated section 5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent James David Rogers is assessed a civil penalty of $2,000 
which shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent James David Rogers is disqualified for one year from 
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showing, exhibiting, or entering any horse, directly or indirectly through any 
agency, employee, or otherwise, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final May 7, 1992.-Editor] 


In re: KENNETH J. WULFF, JAMES A. MYERS, and DEBBIE MYERS. 
HPA Docket No. 91-200. 

Order Granting Motion for Default Decision and Order as to Kenneth J. 
Wulff filed May 8, 1992. 


Martha Leary, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


Complaint counsel moved, on February 18, 1992, for the entry of a default 
decision and order as to respondent herein, Kenneth J. Wulff. Service of this 
motion was acknowledged on March 27, 1992, by an unidentified agent of Mr. 
Wulff. Service of this motion was also acknowledged by a different 
unidentified agent at a different address on an unstated date. Copies of the 
two return receipts are attached. The Hearing Clerk has not attempted to 
obtain service on Mr. Wulff at 4000 Clovercroft Road, Franklin, Tennessee 
37064-5801. 

The Department’s Rules of Practice provide at 7 C.F.R. § 1.143(d)(1992) 
that responses to motions may be presented within 20 days of service. Mr. 
Wulff could have replied on or before April 16, 1992. There has been no 
response to counsel’s motion, which is hereby granted, solely for the lack of 
opposition. 

A separate decision and order is issued concurrently with this present 
order. 





KENNETH J. WULFF, et al. 507 
51 Agric. Dec. 507 


In re: KENNETH J. WULFF, JAMES A. MYERS, and DEBBIE MYERS. 
HPA Docket No. 91-200. 
Decision and Order filed May 8, 1992. 


Default - Failure to file answer. 


Martha Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seg.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service ("APHIS"), United States 
Department of Agriculture, alleging that the respondent violated the Act. 

A copy of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, was served on respondent Kenneth J. 
Wulff by certified mail on August 28, 1991, pursuant to section 1.147(c) of the 
Rules of Practice. On September 10, 1991, Mr. Wulffs counsel, Carthel 
Smith, Esq., Lexington, Tennessee, requested an extension of time within 
which an answer to the complaint would be made on behalf of Mr. Wulff. On 
September 11, 1991, Chief Judge Palmer granted Mr. Smith’s request, 
directing that an answer be filed on or before November 1, 1991. Mr. Smith 
did not file an answer on behalf of Mr. Wulff prior to the date required by 
Chief Judge Palmer, nor at any time thereafter. Mr. Smith withdrew as 
counsel to Mr. Wulff on February 18, 1992. 

On February 18, 1992, complaint counsel moved for a default decision and 
order as to Mr. Wulff, which motion is granted by a separate order issued 
concurrently herewith, and this present decision and order is based upon the 
failure of Mr. Wulff to answer the Department’s complaint and to respond to 
complaint counsel’s motion of February 18, 1992. 

Respondent Kenneth J. Wulff has failed to file an answer within the 
time prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by the respondent’s failure to file an answer, 
are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139 (1992). 


Findings of Fact 


A. Respondent Kenneth J. Wulff is an individual whose mailing address 
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is 120 Holiday Court, Suite 5, Franklin, Tennessee 37064. 

B. At all times material herein, respondent Kenneth J. Wulff was the 
trainer of the horse known as "Trouble In The Air" and entered this horse as 
Entry No. 1519, Class No. 96, on August 31, 1990, at the Tennessee Walking 
Horse National Celebration at Shelbyville, Tennessee, while the horse sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent violated section 5(2)(B) of the Act, 15 U.S.C. § 1824 (2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Kenneth J. Wulff is assessed a civil penalty of $2,000 
which shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Kenneth J. Wulff is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this decision and order shall become final without further procedure 35 days 
after service hereon unless appealed to the Judicial Officer by a party to the 
proceeding within 30 days after service, as provided in section 1.142 and 1.145 
of the Rules of Practice (7 C.F.R. §§ 1.142 and 1.145 (1991)). 

This order shall take effect on the 11th (eleventh) day after this decision 
become final. 

Copies of the decision and order shall be served upon respondent and 
counsel. 





YORK SHIPPING CORPORATION 
51 Agric. Dec. 509 


PLANT QUARANTINE ACT 


In re: YORK SHIPPING CORPORATION. 
P.Q. Docket No. 91-63. 
Decision and Order filed November 26, 1991. 


Failure to file an answer - Unloading of regulated garbage in water within territorial limits of 
United States. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. § 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. § 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on August 13, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. 

The complaint was served pursuant to section 1.136 (a) of the regulations. 
(7 C.F.R. 1.136 (a)). Respondent filed an answer within 20 days of service. 

The Respondent’s Answer admitted the allegations contained in the 
Complaint. Pursuant to Sections 1.136 (c) and 1.139 of the rules of practice 
(7 C.F.R. §§ 1.136 (c) and 1.139), the admission of the allegations contained 
in the complaint constitutes, for purposes of the proceeding, a waiver of 
hearing. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to Section 1.139 of the rules of practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. York Shipping Corporation, owner and operator of the M/V Samson, 
hereinafter referred to as respondent, is a company doing business in the State 
of New York, with an address of 342 Madison Avenue, New York, New York 
10173. 

2. On or about October 9, 1990, respondent, without authorization from 
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an inspector and before the means of conveyance had left the territorial limits 
of the United States, unloaded regulated garbage that was not approved for 
incineration, sterilization, or grinding. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 330.400 (g)(1) and 94.5 (f)(1) of the 
regulations (7 C.F.R. § 330.400 (g)(1) and 9 CFR. § 94.5 (f)(1)) as 
promulgated under 7 U.S.C. §§ 150aa et seq., as amended §§ 151 et seq. 
(Acts). Such violations warrant imposition of a civil penalty pursuant to 
section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and 
section 10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). ' 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 91-63. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 


‘Although the complaint seeks $1,000.00, the penalty is reduced to $500.00 because no 
hearing is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 





LAURA MAY KURJAN 
51 Agric. Dec. 511 


proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final January 7, 1992.-Editor] 


In re: LAURA MAY KURJAN. 
P.Q. Docket No. 91-69. 
Decision and Order filed November 18, 1991. 


Admission of material allegations - Prohibited importation of fruit from Australia - Civil 
Penalty. 


Scott Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Plant Quarantine Act of August 20, 1912, as amended 
(7 U.S.C. §§ 151-167)(Act), and the regulations promulgated thereunder (7 
C.F.R. §§ 319.56-319.56-8) (Regulations). 

The proceeding was instituted by a Complaint filed on September 5, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA), alleging that 
Laura May Kurjan (Respondent) violated the Act and the Regulations. 

The Complaint was served upon the Respondent by certified mail on 
September 12, 1991, in accordance with Section 1.147 of the Rules of Practice 
(7 C.F.R. § 1.147). The Respondent filed an Answer with the Hearing Clerk 
on October 2, 1991, within 20 days of service of the Complaint. 7 C.F.R. § 
1.136. 

The Respondent’s Answer admitted the material allegations contained in 
the Complaint. The admission of the allegations contained in the Complaint 
constitutes a waiver of the opportunity for a Hearing. 7 C.F.R. § 1.139. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to Section 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Laura May Kurjan, Respondent herein, is an individual with a mailing 
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address of 118 Shore Drive, Plymouth, Massachusetts 02360. 
2. On or about January 13, 1991, the Respondent imported two fresh 
mango fruits into the United States, at Honolulu, Hawaii, from Australia. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated Section 319.56(c) of the Regulations (7 C.F.R. § 319.56(c)) issued 
under the Act. The violation warrants imposition of a civil penalty under 
section 10 of the Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 91-69. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 10, 1992.-Editor] 


'This civil penalty is one-half that requested in the Complaint filed in this proceeding 
because no hearing is required. See In re Kaplinsky, 47 Agric. Dec. 613 (1988). 





SUPRANEE CHRISTIAN 
51 Agric. Dec. 513 


In re: SUPRANEE CHRISTIAN. 
P.Q. Docket No. 91-41. 
Decision and Order filed December 3, 1991. 


Failure to file an answer - Offering prohibited fruits and vegetables for shipment from Hawaii 
to Continental United States. 


Jeffrey Eisenberg, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (7 U.S.C. §§ 151-167)(Act), and the regulations 
promulgated thereunder pertaining to Hawaiian Fruits and Vegetables (7 
C.F.R. § 318.13) by a complaint issued by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agriculture. 
The complaint alleges that the respondent has violated the Act and 7 C.F.R. 
§ 318.13-2(a)(1). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon the respondent by certified mail on May 13, 
1991, in accordance with 7 C.F.R. § 1.147(b)(3) of the Rules of Practice. 
Respondent was informed in the complaint and in the accompanying letter of 
service that an answer was required to be filed with the Hearing Clerk within 
twenty (20) days after service of the complaint, that failure to deny, otherwise 
respond or plead specifically to any allegation in the amended complaint 
would constitute an admission of such allegation, and that failure to file an 
answer within the prescribed time would constitute a waiver of the right to a 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s answer was due no later than early June 1991, twenty days 
after he received the complaint (7 C.F.R. § 1.136(a)). No answer has been 
filed to date. 

Respondent’s failure to file an answer within the time required under § 
1.136(a) of the Rules of Practice constitutes an admission of the allegations 
in the amended complaint pursuant to § 1.136(c) of the Rules of Practice and 
a waiver of hearing pursuant to § 1.139 of the Rules. This Decision and 
Order is therefore issued pursuant to §§ 1.136 and 1.139 of the Rules. 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer within the prescribed time, 
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are adopted and set forth herein as the findings of fact. 
Findings of Fact 


1. Respondent’s address is 3215 Ala Llima, #B1212, Honolulu, Hawaii 
96818. 

2. On or about August 29, 1990, respondent offered for shipment 
approximately 3.2 pounds of fresh papaya, .4 pounds of fresh chilipepper, 3 
pounds of fresh citrus leaves, and 1 pound of fresh eggplant from Hawaii to 
the continental United States in violation of 7 C.F.R. § 318.13-2(a)(1), because 
offering these articles for this shipment is prohibited. 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Act and the regulations issued under the 
Act. Therefore, the following Order is issued. 


Order 


Respondent Supranee Christian is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 91-41. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 U.S.C. §1.145 of the Rules of Practice. 

[This Decision and Order became final January 17, 1992.-Editor] 





ZENNONA MENDOZA de MUNOZ 
51 Agric. Dec. 515 


In re: ZENONA MENDOZA de MUNOZ. 
P.Q. Docket No. 91-53. 
Decision and Order filed December 18, 1991. 


Failure to file an answer - Prohibited importation of plums and unprocessed mangoes from 
Mexico - Civil penalty. 


Jane Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. § 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. § 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on June 24, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about May 10, 
1990, respondent imported plums and unprocessed mangoes from Mexico into 
the United States in violation of 7 C.F.R. § 319.56, which forbids the 
importation into the United States of such fruits. 

The complaint was served upon the respondent pursuant to section 1.136 
(a) of the Uniform Rules of Practice. (7 C.F.R. § 1.136 (a)). Respondent 
failed to file an answer within 20 days of service of the complaint upon the 
respondent. According to section 1.136 (c) of the Uniform Rules of Practice 
(7 C.F.R. § 1.136 (c)), respondent’s failure to deny or otherwise respond to 
the allegations in the complaint constitutes, for the purposes of this 
proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Unifrom Rules of Practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 
1. Zenona Mendoza de Munoz, hereinafter referred to as respondent, is 


an individual whose mailing address is 1553 Ocean Avenue - Apt. 2-F, 
Brooklyn, New York 11230. 
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2. On or about May 10, 1990, respondent imported plums and 
unprocessed mangoes from Mexico into the United States. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56 of the regulations (7 C.F.R. § 319.56) 
as promulgated under 7 U.S.C. §§ 150aa et seqg., as amended §§ 151 et seq. 
(Acts). Such violations warrant the imposition of a civil penalty pursuant to 
section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and 
section 10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). ' 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 91-53. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 28, 1992.-Editor] 


‘Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no 
hearing is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 





LESELI VAKA 
51 Agric. Dec. 517 


In re: LESELI VAKA. 
P.Q. Docket No. 91-73. 
Decision and Order filed December 12, 1991. 


Admission of material allegations - Prohibited importation of raw or unprocessed fruit into 
Continental United States from Hawaii - Civil penalty. 


Debra Nudleman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165, and 167)(the Acts), and the regulations promulgated 
thereunder (7 C.F.R. § 318.13 et seg.) (Regulations). 

The proceeding was instituted by a Complaint filed on October 8, 1991, by 
the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA), alleging that 
Leseli Vaka (Respondent) violated the Acts and the Regulations. 

The Complaint was served upon the Respondent by certified mail on 
October 14, 1991, in accordance with Section 1.147 of the Rules of Practice 
(7 C.F.R. § 1.147). The Respondent filed an Answer with the Hearing Clerk 
on October 28, 1991, within 20 days of service of the Complaint. 7 C.F.R. § 
1.136. 

The Respondent’s Answer admitted the material allegations contained in 
the Complaint. The admission of the allegations contained in the Complaint 
constitutes a waiver of the opportunity for a Hearing. 7 C.F.R. § 1.139. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to Section 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Leseli Vaka, Respondent herein, is an individual with a mailing address 
of 3510 Honoapiilau #27, Lahaina, Hawaii 96761. 

2. On or about August 2, 1990, the Respondent imported approximately 
5.8 pounds of raw or unprocessed mango fruits into the continental United 
States, from Honolulu, Hawaii. 
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Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated Section 318.13 of the Regulations (7 C.F.R. § 318.13) issued under 
the Acts. The violation warrants imposition of a civil penalty under section 
10 of the Act (7 U.S.C. § 163). 


Therefore, the following Order is issued: 
Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 91-73. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 28, 1992.-Editor] 


*This civil penalty is one-half that requested in the Complaint filed in this proceeding 
because no hearing is required. See In re Kaplinsky, 47 Agric. Dec. 613 (1988). 





SEALAND SERVICES, INC. 
51 Agric. Dec. 519 


In re: SEALAND SERVICES, INC. 
P.Q. Docket No. 90-11. 
Decision and Order filed December 12, 1991. 


Failure to file an answer - Prohibited movement of soil from Germany and Belgium into the 
United States by releasing vehicles from outside United States to consignees without removing 
soil from vehicles - Civil penalty. 


Patrice Harps, for Complainant. 
William J. Coffey, Iselin, NJ, for Respondent. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111), the Federal Plant Pest Act, as amended 
(7 U.S.C. §§ 150aa-150jj) and the Plant Quarantine Act, as amended (7 U.S.C. 
§ 151-154, 156-165, and 167)(Acts), by an amended complaint issued by the 
Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The amended complaint alleged 
that the respondent violated section 330.300 of the regulations (7 C.F.R. § 
330.300) issued under the Acts. A copy of the amended complaint and the 
Rules of Practice governing proceedings under the Acts were served by 
certified mail on the respondent by the Hearing Clerk on November 28, 1990. 

Respondent was informed in the amended complaint and in the letter of 
service that an answer should be filed with the Hearing Clerk within twenty 
(20) days after service of the amended complaint, that failure to deny, 
otherwise respond or plead specifically to any allegation in the amended 
complaint would constitute an admission of such allegation, and that failure 
to file an answer within the prescribed time would constitute an admission of 
allegations in the amended complaint and waiver of hearing. The letter of 
service also advised respondent that failure to request an oral hearing within 
the time for an answer would constitute a waiver of an oral hearing. 
Respondent has failed to file an answer within the prescribed time. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the amended complaint pursuant to section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because 
no basis for a hearing exists, the material allegations of fact in the amended 
complaint are adopted and set forth as the Findings of Fact. 
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Findings of Fact 


1. Sealand Services, Inc., hereinafter referred to as the respondent, is a 
business whose address is P.O. Box 13041, Fort Lauderdale, Florida 33316. 

2. On or about October 24, 1989, respondent moved soil from outside of 
the United States into the United States in violation of 7 C.F.R. § 330.300, 
because respondent released to a consignee a vehicle from Germany that was 
contaminated with soil without cleaning the soil from the vehicle, as required. 

3. On or about July 3, 1990, respondent moved soil from outside of the 
United States into the United States in violation of 7 C.F.R. § 330.300, 
because respondent released to a consignee a vehicle from Belgium that was 
contaminated with soil without cleaning the soil from the vehicle, as required. 


Conclusions 


Respondent has failed to respond in the required manner to the allegations 
in the amended complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 
Therefore, the following Order is issued. 


Order 


Respondent Sealand Services, Inc., is hereby assessed a civil penalty of one 
thousand dollars ($1,000), which shall be payable to the “Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 10 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 90-11. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R.§ 1.145). 





DIEP NGHIA 
51 Agric. Dec. 521 


[This Decision and Order became final February 2, 1992.-Editor] 


In re: DIEP NGHIA. 
P.Q. Docket No. 91-49. 
Decision and Order filed December 18, 1991. 


Failure to file timely answer - Prohibited mailing of raw or uprocessed fruit into Continental 
United States from Hawaii - Civil penalty. 


Jane Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. § 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. § 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on June 4, 1991, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about 
September 21, 1990, respondent moved, by means of the Untied States Postal 
Service, raw or unprocessed v-apple fruits from Hawaii into the Continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2, because a 
certificate was not attached to the container of fruit as required under 7 
C.F.R. §§ 318.13-3 and 318.13-4. 

The complaint was served pursuant to section 1.136 (a) (7 C.F.R. § 1.136 
(a)). The complaint notified respondent that an answer had to be filed with 
the Hearing Clerk within 20 days (i.e., by July 8, 1991). However, respondent 
did not file an answer until July 16, 1991, and did not show good cause for 
failing to file a timely answer. Under section 1.136 (c) of the Uniform Rules 
of Practice (7 C.F.R. § 1.136 (c)), respondent’s failure to timely deny or 
otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the rules of practice applicable to this proceeding. (7 C.F.R. 
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§ 1.139). 
Findings of Fact 


1. Diep Nghia, hereinafter referred to as respondent, is an individual 
whose mailing address is 2307 Date Street # 1, Honolulu, Hawaii 96826." 

2. On or about September 21, 1990, respondent moved, by means of the 
United States Postal Service, raw or unprocessed v-apple fruits from Hawaii 
into the Continental United States. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated the Acts and regulations promulgated thereunder. 
Such violations warrant imposition of a civil penalty pursuant to section 108 
of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and section 10 
of the Plant Quarantine Act, as amended (7 U.S.C. § 163). 

Therefore, the following is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 


'This new address reflects updated information provided by the respondent. 


Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no 
hearing is required. In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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P.Q. 91-49. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final February 4, 1992.-Editor] 


In re: LOIS KEMBLE., 
P.Q. Docket No. 91-33. 
Decision and Order filed December 23, 1991. 


Admission of material allegations - Offering regulated fruit for shipment from Hawaii to 
continental United States without required certificate or exemption - Civil penalty. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
US.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
U.S.C. § 163), for a violation of the regulations issued under the Act that 
governs preventing the dissemination of dangerous plant pests and insect 
infestations into or through the United States, (7 C.F.R. § 318.13 et. seq.), 
hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on March 5, 1991, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated 7 C.F.R. §§ 318.13(b) and 318.13-2 of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2), in that she offered raw or unprocessed mangoes to 
a common carrier for shipment from Hawaii to the Continental United States 
which mangoes were neither exempted from certificate requirements nor 
authorized by a valid certificate. 

More than twenty days have elapsed since respondent was served with the 
complaint. Respondent has failed to file an answer. In accordance with 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to 
deny or otherwise respond to the allegations in the complaint, is deemed, for 
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purposes of this proceeding, an admission of said allegations. 

It was noted that on or about February 4, 1991, the respondent in this 
matter was inadvertently mailed an unsigned, undated complaint, which was 
not filed with the Hearing Clerk. On or about February 11, 1991, the 
respondent forwarded a reply to the unsigned, undated and unfiled complaint. 
The respondent in her reply admitted to all the material allegations of fact 
contained in the complaint (offering the mangoes to a common carrier for 
shipment). The respondent also indicated that her address was P.O. Box 
11493, Lahaina, Hawaii 96761. The respondent was served with the properly 
dated, signed and filed complaint at P.O. Box 11493, Lahaina, Hawaii 96761 
on August 9, 1991, however, respondent failed to submit an answer. 

Accordingly, whether respondent is deemed to have failed to deny or 
otherwise respond to the allegations in the complaint or respondent’s 
February 11, 1991, letter to the Secretary of Agriculture is deemed an answer 
to the complaint, respondent is deemed to have admitted all the material 
allegations of fact contained in the complaint. Consequently, this Decision 
and Order is appropriate. 

This Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 


Findings of Fact 


1. Lois Kemble, hereinafter referred to as Respondent, is an individual 
with a mailing address of P.O. Box 11493, Lahaina, Hawaii 96761. 

2. On or about August 8, 1990, Respondent offered mangoes to a 
common carrier for shipment from Hawaii to the Continental United States. 

3. The shipment of the mangoes was neither exempted from certificate 
requirements nor authorized by a valid certificate, as required by 7 C.F.R. §§ 
318.13-3 and 318.13-4. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and the regulations promulgated thereunder. Therefore, 
the following order is issued. 
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Order 


In accordance with the decision rendered in Jn re Shulamis Kaplinsky, 47 
Agric. Dec. 613 (1988), respondent, Lois Kemble, is hereby assessed a civil 
penalty of three hundred and seventy-five dollars ($375.00). The civil penalty 
shall be payable to the "Treasurer of the United States" by a certified check 
or money order, and shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 91-33. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final February 7, 1992.-Editor] 


In re: SKY CHEFS. 
P.Q. Docket No. 91-70. 
Decision and Order filed January 3, 1992. 


Failure to file an answer - Unloading of regulated garbage in violation of legal requirements - 
Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the disposition of regulated 
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garbage (7 C.F.R. § 330.400 et seq. and 9 C.F.R. § 94.5 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq., 380.1 et seq. and 9 C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on September 12, 1991 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about March 5, 1991, at Miami International Airport, Miami, Florida, the 
respondent violated 7 C.F.R. § 330.400 (g)(1) and 9 C.F.R. § 94.5 (f)(1) by 
failing to unload regulated garbage from American Airlines flight number 910 
in tight, leak-proof receptacles under the direction of an Animal and Plant 
Health Inspection Service inspector to an approved facility for incineration, 
sterilization or grinding into an approved sewage system, as required. The 
respondent failed to file an answer within the time prescribed in 7 C.F.R. § 
1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136 (c)) 
provides that the failure to file an answer within the time provided under § 
1.136 (a) shall be deemed an admission of the allegations in the complaint. 
Further, the failure to file an answer constitutes a waiver of hearing. (7 
C.F.R. § 1.139). Accordingly, the material allegations alleged in the complaint 
are adopted and set forth herein as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1, Sky Chefs is a company doing business in the state of Florida, which 
has a mailing address of 3601 N.W. 22 St., Miami, Florida 33142. 

2. On or about March 5, 1991, at Miami International Airport, Miami, 
Florida, the respondent violated 7 C.F.R. § 330.400 (g)(1) and 9 C.F.R. § 94.5 
(f)(1) by failing to unload regulated garbage from American Airlines flight 
number 910 in tight, leak-proof receptacles under the direction of an Animal 
and Plant Health Inspection Service inspector to an approved facility for 
incineration, sterilization or grinding into an approved sewage system, as 
required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. Therefore, 
the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($ 500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 91-70. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 


[This Decision and Order became final February 14, 1992.-Editor] 


In re: TIME CHARTER SEASIDE NAVIGATION. 
P.Q. Docket No. 89-22. 
Decision and Order filed December 17, 1991. 


Failure to deny material allegations - Carrying foreign origin garbage in open container - Civil 
penalty. 


James Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. §§ 111 
and 120), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167), the 
Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), (Acts) and 
regulations promulgated thereunder (7 C.F.R. § 330.400 and 9 C.F.R. § 94.5). 
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This proceeding was instituted by a complaint filed on February 24, 1989, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
July 27, 1987, on board the Bahamas M/V Hamlet at Elizabeth, New Jersey, 
the Respondent had loose foreign-origin garbage in open containers in 
violation of 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because the 
foreign-origin garbage was not contained in tight, leak-proof covered 
receptacles, as required. 

Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
Respondent’s failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Findings of Fact 


1. Time Charter Seaside Navigation, respondent, is the owner of the 
Bahamas M/V Hamlet. 

2. Transluso Intercontinental is the agent for the ship, Bahamas M/V 
Hamlet, and the agent’s address is 355 Mulberry Street, Newark, New Jersey 
07102. 

3. On or about July 27, 1989, on board the Bahamas M/V Hamlet at 
Elizabeth, New Jersey, the Respondent had loose foreign-origin garbage in 
open containers. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
Respondent has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. 


Therefore, the following Order is issued. 


Order 


The Respondent is hereby assessed a civil penalty of three hundred 
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seventy-five dollars ($375.00).' This penalty shall be payable to the 
“Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing, and shall be final and effective thirty five (35) days after service of 
this Decision and Order upon the Respondent, unless there is an appeal to 
the Judicial Officer pursuant to section 1.145 of the rules of practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final February 20, 1992.-Editor] 


In re: KHUANH HONG. 
P.Q. Docket No. 91-40. 
Decision and Order filed December 13, 1991. 


Failure to file an answer - Prohibited importation of fruit from Hawaii to Continental United 
States - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
US.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 


'The complainant in this matter requested that the respondent be assessed a civil penalty 
of seven hundred, fifty dollars ($750.00). In accordance with Jn re Kaplinsky, 47 Agric. Dec. 613 
(1988), the civil penalty requested is reduced by one half. 
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US.C. § 163), for a violation of the regulations issued under the Act that 
governs preventing the dissemination of dangerous plant pests and insect 
infestations into or through the Unites States, (7 C.F.R. § 318.13 et seq.), 
hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on May 8, 1991, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that Respondent 
violated 7 C.F.R. §§ 318.13(b) and 318.13-2 of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2), in that prohibited raw or unprocessed fruits, namely 
apples, were offered to a common carrier for shipment from Hawaii to the 
Continental United States. More than twenty days have elapsed since 
Respondent was served with the complaint. Respondent has failed to file an 
answer. In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. 
§ 1,136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 


Findings of Fact 


1, Khuanh Hong, hereinafter referred to as Respondent, is an individual 
with a mailing address of 303 Liliuo Kalani Ave., #401, Honolulu, Hawaii 
96815. 

2. On or about October 25, 1990, Respondent moved by means of the 
United States Postal Service, raw or unprocessed fruits, namely apples, from 
Hawaii to the Continental United States, in violation of 7 C.F.R. § 
318.13(a)(1), because the movement of such fruit from Hawaii to the 
Continental United States is prohibited. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 318, Subpart 318.13 of the regulations 
promulgated thereunder (7 C.F.R. Part 318, Subpart 318.13). Therefore, the 
following order is issued. 
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Order 


Respondent, Khuanh Hong, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00). The civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to”: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 91-40. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final February 24, 1992.-Editor] 


In re: JULIE MINTZ. 
P.Q. Docket No. 91-48. 
Decision and Order filed December 10, 1991. 


Admission of material allegations - Moving raw or unprocessed mango fruit from Hawaii to the 
continental United States by postal service. 


Scott Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act of May 
23, 1957, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of 
August 20, 1912, as amended (7 U.S.C. §§ 151-154, 156-165, and 167) (Acts), 
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and the regulations promulgated thereunder (7 C.F.R. §§ 318.13 to 318.13-16) 
(Regulations), by a complaint filed on June 4, 1991, by the Administrator of 
the Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture (USDA), alleging that Julie Mintz, hereinafter 
referred to as the respondent, violated the Acts and the Regulations 
promulgated thereunder. 

The complaint alleged that the respondent violated Sections 318.13(b) and 
318.13-2 of the Regulations (7 C.F.R. §§ 318.13(b) and 318.13-2). The 
respondent was served a copy of the complaint in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The respondent filed an 
answer with the Hearing Clerk on September 13, 1991.’ 

The respondent’s answer responded to, and admitted, the allegations 
contained in the complaint, but also requested a hearing. Pursuant to Sections 
1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 1.139), 
the admission of the allegations contained in the complaint constitutes, for 
purposes of the proceeding, an admission of said allegations and a waiver of 
the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 


without a hearing pursuant to Section 1.139 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Julie Mintz, respondent herein, is an individual with a mailing address 
of P.O. Box 391079, Kailua-Kona, Hawaii 96739. 

2. On or about October 5, 1990, the respondent moved by means of the 
United States Postal Service, raw or unprocessed mango fruits from Hawaii 
to the continental United States. 


Conclusion 
By reason of the Findings of Fact set forth above, the respondent has 


violated the Acts and the Regulations promulgated thereunder (7 C.F.R. §§ 
318.13(b) and 318.13-2). Therefore, the following Order is issued. 


*Respondent’s answer was received by APHIS’ correspondence division and forwarded 
by the agency to the Hearing Clerk. 
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Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00).? This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to: 


US. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 91-48. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 


to this proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final February 20, 1992.-Editor] 


In re: ROXY TRADING COMPANY. 
P.Q. Docket No. 92-17. 
Decision and Order filed January 3, 1992. 


Admission of material allegations - Prohibited importation of millet seed and fruit peel from 
China - Civil penalty. 


Sheila Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


>This civil penalty is one-half that requested in the complaint filed in this proceeding, in 
accordance with Jn re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the United 
States of citrus fruit (7 C.F.R. § 319.28 et seq.) and maize and closely related 
plants (7 C.F.R. § 319.24 et seq.), hereinafter referred to as the regulations, 
in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq., and 380.1 
et seq. 

This proceeding was instituted by a complaint filed on November 8, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about January 25, 1991, respondent imported approximately 144 packages of 
millet seed into the United States from China, in violation of 7 C.F.R. § 
319.24 because the importation into the United States of seed and all other 
portions of Indian corn or maize, and the closely related plants, including all 
species of Teosinte (Euchlaena), jobs-tears (Coix), Polytoca, Chionachne, and 
Schlerachne, from China is prohibited. The complaint further alleged that on 
or about January 25, 1991, respondent imported approximately 19 boxes of lily 
seed soup mix, containing dried orange peel, into the United States from 
China in violation of 7 C.F.R § 319.28 (a) because the importation into the 
United States of all fruits and peel of all genera, species, and varieties of the 
subfamilies Aurantioideae, Rutoideae, and Toddalioideae of the botanical 
family Rutaceae from China is prohibited. On December 2, 1991, the 
respondent filed an answer responding to and admitting the material 
allegations contained in the complaint. The admission of the allegations 
contained in the complaint constitutes a waiver of hearing. (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Roxy Trading Company is a company doing business in the state of 
California, which has a mailing address of 135 South Raymond Avenue, 
Alhambra, California 91801. 

2. On or about January 25, 1991, respondent imported approximately 144 
packages of millet seed into the United States from China, in violation of 7 
C.F.R. § 319.24 because the importation into the United States of seed and 
all other portions of Indian corn or maize, and the closely related plants, 
including all species of Teosinte (Euchlaena), jobs-tears(Coix), Polytoca, 





ROXY TRADING COMPANY 
51 Agric. De. 533 


Chionachne, and Schlerachne, from China is prohibited. 

3. On or about January 25, 1991, respondent imported approximately 19 
boxes of lily seed soup mix, containing dried orange peel, into the United 
States from China in violation of 7 C.F.R § 319.28 (a) because the importation 
into the United States of all fruits and peel of all genera, species, and varieties 
of the subfamilies Aurantioideae, Rutoideae, and Toddalioideae of the 
botanical family Rutaceae from China is prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 319.28 and 319.24. Therefore, the 
following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($ 1,000.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-17. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final February 25, 1992.-Editor] 





536 PLANT QUARANTINE ACT 


In re: JOSE ROBERTO AVILES. 
P.Q. Docket No. 91-66. 
Decision and Order filed January 8, 1992. 


Failure to file an answer - Prohibited importation of fruit from El Salvador - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
U.S.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
U.S.C. § 163), for a violation of the regulations issued under the Act that 
governs preventing the introduction of certain injurious insects into or through 
the Unites States, (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 
regulations. 

This proceeding was instituted by a complaint filed on September 5, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated 7 C.F.R. § 319.56(c) of the regulations, (7 C.F.R. § 
319.56(c)) in that prohibited mango fruits were imported from El Salvador to 
Los Angeles, California. 

More than twenty days have elapsed since respondent was served with the 
complaint on September 11, 1991. Respondent has failed to file an answer. 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 


Findings of Fact 


1. Jose Roberto Aviles, hereinafter referred to as respondent, is an 
individual with a mailing address of 2817'4 West Victory Boulevard, Burbank, 
California 91505. 

2. On or about April 26, 1991, respondent imported fruit, namely 
mangoes, from a foreign country, El Salvador, to a place within the United 
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States, Los Angeles, California, in violation of 7 C.F.R. § 319.56(c) of the 
regulations (7 C.F.R. § 319.56(c), because such importation is prohibited. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 319, Subpart 319.56 of the regulations 
promulgated thereunder (7 C.F.R. Part 319, Subpart 319.56). Therefore, the 
following order is issued. 


Order 


Respondent, Jose Roberto Aviles, is hereby assessed a civil penalty of two 
hundred and fifty dollars ($250.00). The civil penalty shall be payable to the 
"Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 91-66. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final March 13, 1992.-Editor] 
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In re: PAENG KHALEK. 
P.Q. Docket No. 92-7. 
Decision and Order filed January 31, 1992. 


Failure to file an answer - Offering prohibited fruit for shipment from Hawaii to Continental 
United States - Civil penalty. 


Jaru Ruley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
US.C. §§ 151-154, 156-165, and 167) (Acts) and the regulations promulgated 
thereunder (7 C.F.R. § 318.13 et seg.) by a Complaint issued by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that Paeng Khalek, 
hereinafter referred to as the Respondent, had violated the Acts and 7 C.F.R. 
§ 318.13. 

Specifically, the Complaint alleged that the Respondent violated sections 
318.13(b) and 318.13-2(a)(1) of the regulations (7 C.F.R. §§ 318.13(b) and 
318.13-2(a)(1)). Copies of the Complaint and the Rules of Practice governing 
proceedings under the Acts were served upon the Respondent by registered 
mail in conformity with section 1.147(c)(1) of the Rules of Practice (7 C.F.R. 
§ 1.147(c)(1)). 

Respondent was informed in the Complaint and in the letter of service 
accompanying the Complaint that an Answer should be filed with the Hearing 
Clerk within twenty (20) days after service of the Complaint, that failure to 
deny, otherwise respond or plead specifically to any allegation in the 
Complaint would constitute an admission of such allegation, and that failure 
to file an Answer within the prescribed time would constitute an admission of 
the allegations in the Complaint and a waiver of hearing. The letter of service 
also advised Respondent that failure to request an oral hearing within the 
time for an Answer would constitute a waiver of an oral hearing. 

The Respondent has failed to file an Answer in response to the allegations 
contained in the Complaint. Such failure to file an answer is deemed an 
admission of all the material allegations of fact contained in the Complaint 
and constitutes a waiver of hearing pursuant to sections 1.136(c) and 1.139 of 
the Rules of Practice (7 C.F.R. §§ 1.136(c) and 1.139). This Decision and 
Order, therefore, is issued pursuant to section 1.139 of the Rules of Practice 
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(7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the Complaint, which are 
admitted by Respondent’s failure to file an Answer, are adopted and set forth 
herein as the Findings of Fact. 


Findings of Fact 


1, Paeng Khalek, herein referred to as the Respondent, is an individual 
with a mailing address of 2296 Kalaunu Street, #33-D, Honolulu, Hawaii 
96819. 

2. On or about August 8, 1990, the Respondent offered approximately 
2.2 pounds of fresh mango for shipment, from Hawaii to the continental 
United States, to a common carrier, namely, the United States Postal Service, 
in violation of sections 318.13(b) and 318.13-2(a)(1) of the regulations (7 
C.F.R. .§§ 318.13(b) and 318.13-2(a)(1)) because such fruits are prohibited 
movement. 

3. On or about October 16, 1990, the Respondent offered approximately 
one-half pound of la lot leaves and one pound haole koa pods/leaves for 
shipment, from Hawaii to the continental United States, to a common carrier, 
namely, the United States Postal Service, in violation of sections 318.13(b) and 


318.13-2(a)(1) of the regulations (7 C.F.R. §§ 318.13(b) and 318.13-2(a)(1)) 
because such fruits are prohibited movement. 


Conclusion 


Respondent has failed to file an Answer in response to the Complaint filed 
in this matter. Pursuant to sections 1.136(c) and 1.139 of the Rules of 
Practice (7 C.F.R. §§ 1.136(c) and 1.139), the failure to file an Answer within 
the time allowed is deemed an admission of the allegations in the Complaint 
and a waiver of hearing. By reason of such admission and the Findings of 
Fact set forth above, Respondent has violated the Acts and the regulations 
issued thereunder (7 C.F.R. §§ 318.13(b) and 318.13-2(a)(1)). Therefore, the 
following Order is issued. 


Order 


The Respondent, Paeng Khalek, is hereby assessed a civil penalty of seven 
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hundred fifty dollars ($750.00),’ which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS 

Field Servicing Office 

Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-07. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after srevice of the 
Decision and Order upon Respondent, unless Respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 13, 1992.-Editor] 


In re: AVELINA JULIAO. 
P.Q. Docket No. 92-9. 
Decision and Order filed January 8, 1992. 


Failure to file an answer - Prohibited importation of fruit and meat from the Phillipines - Civil 
penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant 
Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151-154, 156-165 


*This civil penalty is one-half that requested in the Complaint in light of Jn re Kaplinsky, 
47 Agric. Dec. 613 (1988). 
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and 167) (Acts) and the regulations promulgated thereunder (7 C.F.R. § 
318.13 et seq. and 9 C.F.R. § 94.1). 

This proceeding was instituted by a complaint filed on October 16, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
February 24, 1991, at Detroit, Michigan, respondent imported a guava and 
eleven pounds of meat from the Philippines into the United States in violation 
of 7 C.F.R. § 319.56 and 9 C.F.R. § 94.1, respectively. 

Respondent’s failure to answer admitted the allegations of the complaint. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Avelina Juliao, respondent, is an individual whose mailing address is 
15652 Goldwin, Southfield, Michigan 48075. 

2. On or about February 24, 1991, at Detroit, Michigan, respondent 
imported a guava from the Philippines into the United States in violation of 
7 CFR. § 319.56. 

3. On or about February 24, 1991, at Detroit, Michigan, respondent 
imported eleven pounds of meat from the Philippines into the United States 
in violation of 9 C.F.R. § 94.1. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56 and 9 C.F.R. § 94.1. 


Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
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United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 16, 1992.-Editor] 


In ree ARNOLDO ROMAEL GIRON DE LEON. 
P.Q. Docket No. 92-11. 
Decision and Order filed February 11, 1992. 


Failure to file an answer - Importation of prohibited fruit from El Salvador into the United 
States - Civil penalty. 


Sheila Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the United 
States of fruits and vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred 
to as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq., and 380.1 et seq. 

This proceeding was instituted by a complaint filed on November 4, 1991 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about May 8, 1991, the respondent imported approximately eight (8) mangos 
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from El Salvador into the United States in violation of 7 C.F.R. § 319.56 
because the importation of mangos from El Salvador into the United States 
is prohibited. The respondent failed to file an answer within the time 
prescribed in 7 C.F.R. § 1.136 (a). Section 1.136 (c) of the Rules of Practice 
(7 C.F.R. § 1.136 (c)) provides that the failure to file an answer within the 
time provided under § 1.136 (a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
alleged in the complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Arnoldo Romael Giron de Leon is an individual whose mailing address 
is 11303 Greenville Ave., Inglewood, California 90304. 

2. On or about May 8, 1991, the respondent imported approximately eight 
mangos from El Salvador into the United States in violation of 7 C.F.R. § 
319.56 because the importation of mangos from El Salvador into the United 
States is prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-11. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final March 21, 1992.-Editor] 


In re: YOLANDA RAGONJAN. 
P.Q. Docket No. 92-21. 
Decision and Order filed February 11, 1992. 


Failure to file an answer - Offering regulated fruit for shipment from Hawaii to Continental 
United States without required certificate - Civil penalty. 


Sheila Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the 
continental United States of fruits and vegetables from Hawaii (7 C.F.R. §§ 
318.13 et seq.), hereinafter referred to as the regulations, in accordance with 
the Rules of Practice in 7 C.F.R. §§ 1.130 et seq., and 380.1 et seq. 

This proceeding was instituted by a complaint filed on November 18, 1991 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about May 30, 1991, the respondent offered to a common carrier, specifically 
the United States Postal Service, raw or unprocessed malungai leaves, 
eggplant fruit, bittermelon fruit and okra fruit for shipment from Hawaii to 
the Continental United States, in violation of 7 C.F.R. § 318.13 (b) and 
318.13-2, because a certificate was not attached to the container of fruit in 
accordance with 7 C.F.R. §§ 318.13-3 and 318.13-4. The respondent failed to 
file an answer within the time prescribed in 7 C.F.R. § 1.136 (a). Section 
1.136 (c) of the Rules of Practice (7 C.F.R. § 1.136 (c)) provides that the 
failure to file an answer within the time provided under § 1.136 (a) shall be 
deemed an admission of the allegations in the complaint. Further, the failure 
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to file an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding. (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Yolanda Ragonjan is an individual whose mailing address is 94-335 
Kahualena St., Waipahu, Hawaii 96797. 

2. On or about May 30, 1991, the respondent offered to a common 
carrier, specifically the United States Postal Service, raw or unprocessed 
malungai leaves, eggplant fruit, bittermelon fruit and okra fruit for shipment 
from Hawaii to the Continental United States, in violation of 7 C.F.R. § 
318.13 (b) and 318.13-2, because a certificate was not attached to the 
container of fruit in accordance with 7 C.F.R. §§ 318.13-3 and 318.13-4. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2. Therefore, the 


following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-21. 
This order shall have the same force and effect as if entered after a full 
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hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final March 24, 1992.-Editor] 


In ree CANTON FOOD COMPANY. 
P.Q. Docket No. 92-22. 
Decision and Order filed February 11, 1992. 


Failure to file an answer - Importation of peanuts from China in violation of law - Civil 
penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 


150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
November 20, 1991, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Canton Food Company (Respondent) violated the Acts 
and the Regulations. 

The Complaint was served upon the Respondent by certified mail in 
accordance with Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 
The Respondent has failed to file an Answer with the Hearing Clerk within 
20 days of service of the complaint as required by 7 C.F.R. § 1.136(a). 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.139). 
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Findings of Fact 


1. Canton Food Company, Respondent herein, is a business with a mailing 
address of 110 East Sth Street, Los Angeles, California 90013. 

2. On or about May 20, 1990, at Los Angeles, California, Respondent 
imported 300 cartons of raw peanuts (Arachis spp.) from the Peoples Republic 
of China into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of two hundred fifty 


dollars ($250.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


US. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-22. 

This Order shall have the same force and effect as if entered after a full 


'This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 24, 1992.-Editor] 


In re: JUAN M. CERDA. 
P.Q. Docket No. 92-27. 
Decision and Order filed February 11, 1992. 


Admission of material allegations - Prohibited importation of fruit without required certificate - 
Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 


150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56-8) 
(Regulations). 

The proceeding was instituted by a Complaint filed on November 29, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA), alleging that 
Juan M. Cerda (Respondent) violated the Act and the Regulations. 

The Complaint was served upon the Respondent by certified mail in 
accordance with Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 
The Respondent filed an Answer with the Hearing Clerk on December 27, 
1991, within 20 days of service of the Complaint. 7 C.F.R. § 1.136. 

The Respondent’s Answer admitted the material allegations contained in 
the Complaint. The admission of the allegations contained in the Complaint 
constitutes a waiver of the opportunity for a Hearing. 7 C.F.R. § 1.139. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to Section 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R.§ 1.139). 
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Findings of Fact 


1. Juan M. Cerda, Respondent herein, is an individual with a mailing 
address of P.O. Box 507, Richgrove, California 93261. 

2. On or about January 30, 1991, Respondent imported at least seven 
oranges and two apples into the United States from Mexico without a permit. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated Section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under 
the Act. The violation warrants imposition of a civil penalty under section 10 
of the Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 91-69. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 


'This civil penalty is one-half that requested in the Complaint filed in this proceeding 
because no hearing is required. See In re Kaplinsky, 47 Agric. Dec. 613 (1988). 





550 PLANT QUARANTINE ACT 


to this proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final March 26, 1992.-Editor] 


In re: TEU FALEOFA. 
P.Q. Docket No. 91-38. 
Decision and Order filed January 2, 1992. 


Failure to file an answer - Offering prohibited fruit for shipment from Hawaii to Continental 
United States - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (7 U.S.C. §§ 151-167) (Act), and the regulations 
promulgated thereunder pertaining to Hawaiian Fruits and Vegetables (7 
C.F.R. § 318.13) by a complaint issued by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agriculture. 


The complaint alleges that the respondent has violated the Act and 7 C.F.R. 
§ 318.13-2(a)(1). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon the respondent by certified mail on April 23, 
1991, in accordance with 7 C.F.R. § 1.147(b)(3) of the Rules of Practice. 
Respondent was informed in the complaint and in the accompanying letter of 
service that an answer was required to be filed with the Hearing Clerk within 
twenty (20) days after srevice of the complaint, that failure to deny, otherwise 
respond or plead specifically to an allegation in the amended complaint would 
constitute an admission of such allegation, and that failure to file an answer 
within the prescribed time would constitute a waiver of the right to a hearing. 
The letter of service also advised respondent that failure to request an oral 
hearing within the time for an answer would constitute a waiver of an oral 
hearing. 

Respondent’s answer was due no later than late May 1991, twenty days 
after he received the complaint (7 C.F.R. § 1.136(a)). No answer has been 
filed to date. 

Respondent’s failure to file an answer within the time required under § 
1.136(a) of the Rules of Practice constitutes an admission of the allegations 
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in the amended complaint pursuant to § 1.136(c) of the Rules of Practice and 
a waiver of hearing pursuant to § 1.139 of the Rules. This Decision and 
Order is therefore issued pursuant to §§ 1.1316 and 1.139 of the Rules. 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer within the prescribed time, 
are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is P.O. Box 613, Holualoa, Hawaii 96725. 

2. Cn or about June 18, 1990, respondent offered approximately 4.4 
pounds of fresh kukui nut leaves and fruit, and 2.1 pounds of fresh noni fruit 
and leaves for shipment from Hawaii to the continental United States in 
violation of 7 C.F.R. § 318.13-2(a)(1), because offering these fruits for 
shipment from Hawaii to the continental United States is prohibited. 


Conclusion 
Respondent has failied to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Act and the regulations issued under the 


Act. Therefore, the following Order is issued. 


Order 


Respondent Teu Faleofa is hereby assessed a civil penalty of three hundred 
and seventy-five dollars ($375.00), which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 91-38. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
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Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 U.S.C. § 1.145 of the Rules of Practice. 
[This Decision and Order became final March 27, 1992.-Editor] 


In re: LIDIETTE M. GONZALEZ. 
P.Q. Docket No. 91-60. 
Decision and Order filed December 18, 1991. 


Failure to file an answer - Importation of prohibited vegetable from Guatemala into the United 
States - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151- 
154, 156-165 and 167), the Federal Plant Pest Act, as amended (7 U.S.C. §§ 
150aa-150jj) (Acts), and regulations promulgated thereunder (7 C.F.R. § 
319.56). 

This proceeding was instituted by a complaint filed on August 13, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The Respondent was served a copy of the 
complaint on October 16, 1991. The Respondent has not filed an answer to 
date. Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 
1.136(c)), failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Findings of Fact 


1. Lidiette M. Gonzalez, respondent, is an individual whose mailing 
address is 10 Bayley Avenue, Yonkers, New York 10705. 
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2. On or about September 4, 1990, at the Dallas/Fort Worth 
International Airport, respondent imported cucumbers from Guatemala into 
the United States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
Respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


Respondent Gonzalez is hereby assessed a civil penalty of three hundred, 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 8, 1992.-Editor] 
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In re: RICA HERNAEZ. 
P.Q. Docket No. 92-05. 
Decision and Order filed January 31, 1992. 


Admission of material allegations - Civil penalty - Payment over period of time. 


Jaru Ruley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. §§ 151-154, 156-165, and 167) (Acts) and the regulations promulgated 
thereunder (7 C.F.R. § 3118.13 et seg.) by a Complaint issued by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that Rica Hernaez, 
hereinafter referred to as the Respondent, had violated the Acts and 7 C.F.R. 
§ 318.13. 

Specifically, the Complaint alleged that the Respondent violated sections 
318.13(b) and 318.13-2(a)(1) of the regulations (7 C.F.R. §§ 318.13(b) and 
318.13-2(a)(1)). Copies of the Complaint and the Rules of Practice governing 
proceedings under the Acts were served upon the Respondent by registered 
mail in conformity with section 1.147(b)(3) of the Rules of Practice (7 C.F.R. 
§ 1.147(b)(3)). 

Respondent was informed in the Complaint and in the letter of service 
accompanying the Complaint that an Answer should be filed with the Hearing 
Clerk within twenty (20) days after service of the Complaint, that failure to 
deny, otherwise respond to plead specifically to any allegation in the 
Complaint would constitute an admission of such allegation, and that failure 
to file an Answer within the prescribed time would constitute an admission of 
the allegations in the Complaint and a waiver of hearing. The letter of service 
also advised Respondent that failure to request an oral hearing within the 
time for an Answer would constitute a waiver of an oral hearing. 

In response to the Complaint, the Respondent in this matter filed an 
Answer admitting the allegations contained in the Complaint. Such admission 
by the Answer of all the material allegations of fact contained in the 
complaint shall constitute a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). 

Respondent, however, while admitting the allegations, stated she was 
unaware that she was violating the law, that she is a student, and that her 
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part-time employment, and thus her income, has been reduced because of the 
recession. In these circumstances, the penalty, while not reduced, may be paid 
over a period of five months, at $75.00 a month. This Decision and Order, 
therefore, is issued pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 

Accordingly, the material facts alleged in the Complaint, which are 
admitted by Respondent’s Answer, are adopted and set forth herein as the 
Findings of Fact. 


Findings of Fact 


1. Rica Hernaez, herein referred to as the Respondent, is an individual 
with a mailing address of 4835 N. Prospect Avenue, Norridge, Illinois 60656. 

2. On or about August 28, 1990, the Respondent offered approximately 
3.8 pounds of fresh mango for shipment, from Hawaii to the continental 
United States, to a common carrier, namely, the United States Postal Service, 
in violation of sections 318.13(b)and 318.13-2(a)(1) of the regulations (7 
C.F.R. §§ 318.13(b) and 318.13-2(a)(1)) because such fruits are prohibited 
movement. 

3. Respondent’s violation was inadvertent. 


Conclusion 


Respondent has filed an Answer admitting the material allegations 
contained in the Complaint. By reason of such admission and the Findings 
of Fact set forth above, Respondent has violated the Acts and the regulations 
issued thereunder (7 C.F.R. §§ 318.13(b) and 318.13-2(a)(1)). Therefore, the 
following Order is issued. 


Order 


The Respondent, Rica Hernaez, is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00)', which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 


'This civil penalty is one-half that requested in the Complaint in ligh tof Jn re Kaplinsky, 
47 Agric. Dec. 613 (1988). 





PLANT QUARANTINE ACT 


USDA, APHIS 

Field Servicing Office 

Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-05. The penalty may be paid 
over a period of five months, at $75.00 a month. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon Respondent, unless Respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 8, 1992.-Editor] 


In re: JENNIFER RONDERO. 
P.Q. Docket No. 92-19. 
Decision and Order filed February 25, 1992. 


Failure to file an answer - Movement of prohibited raw or unprocessed vegetables from Hawaii 
to the continental United States - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
US.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
USS.C. § 163), for a violation of the regulations issued under the Act, 7 C.F.R. 
§ 318.13 et seqg., hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on November 8, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
Respondent violated 7 C.F.R. § 318.13-2(a)(1) of the regulations (7 C.F.R. § 
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318.13-2 (a)(1)), in that prohibited raw or unprocessed vegetables, namely 
marungai pods and wingbeans, were offered to a common carrier for shipment 
from Hawaii to the Continental United States. 

More than twenty days have elapsed since Respondent was served with the 
complaint. Respondent has failed to file an answer. In accordance with 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to 
deny or otherwise respond to the allegations in the complaint, is deemed, for 
purposes of this proceeding, an admission of said allegations. 

This Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to 
this proceeding (7 C.F.R. §§ 1.136 and 1.139). 


Findings of Fact 


1. Jennifer Rondero, hereinafter referred to as respondent, is an 
individual with a mailing address of 1417-A Oleander Pl., Honolulu, Hawaii 
96818. 

2. On or about July 11, 1991, respondent moved by means of the United 
States Postal Service, raw or unprocessed vegetables, namely marungai pods 
and wingbeans, from Hawaii to the Continental United States, in violation of 
7 C.F.R. § 318.13-2(a)(1), because the movement of such vegetables from 
Hawaii to the Continental United States is prohibited. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and the regulations promulgated thereunder. Therefore, 
the following order is issued. 


Order 


Respondent, Jennifer Rondero, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00). The civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
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Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 91-33. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final April 8, 1992.-Editor] 


In re: B. B. VINBAR. 
P.Q. Docket No. 91-37. 
Decision and Order filed December 12, 1991. 


Failure to file an answer - Import of restricted article without permit - Import of prohibited 
article - Failure to complete notice of arrival document - Civil penalty. 


Jeffrey Eisenberg, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Juge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (7 U.S.C. §§ 151-167)(Act), and the regulations 
promulgated thereunder pertaining to Fruits and Vegetables (7 C.F.R. § 
318.56) by a complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agriculture. The 
complaint alleges that the respondent has violated the Act and 7 C.F.R. 
§§ 319.56(b), 319.56-2(e), and 319.56-5. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon the respondent by certified mail on or about 
April 10, 1991, in accordance with 7 C.F.R. § 1.147(b)(3) of the Rules of 
Practice. Respondent was informed in the complaint and in the accompanying 
letter of service that an answer was required to be filed with the Hearing 
Clerk within twenty (20) days after service of the complaint, that failure to 
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deny, otherwise respond or plead specifically to any allegation in the amended 
complaint would constitute an admission of such allegation, and that failure 
to file an answer within the prescribed time would constitute a waiver of the 
right to a hearing. The letter of service also advised respondent that failure 
to request an oral hearing within the time for an answer would constitute a 
waiver of an oral hearing. 

Respondent’s answer was due no later than mid-May 1991, twenty days 
after it received the complaint (7 C.F.R. § 1.136(a)). No answer has been 
filed to date. 

Respondent’s failure to file an answer within the time required under § 
1.136(a) of the Rules of Practice constitutes an admission of the allegations 
in the amended complaint pursuant to § 1.136(c) of the Rules of Practice and 
a waiver of hearing pursuant to § 1.139 of the Rules. This Decision and 
Order is therefore issued pursuant to §§ 1.136 and 1.139 of the Rules. 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer within the prescribed time, 
are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is 4242 White Plains Road, Bronx, New York 
10466. 

2. On or about July 8, 1990, it imported restricted articles without a permit, 
it imported other articles which were prohibited, and it failed to complete a 
notice of arrival document as required, in violation of 7 C.F.R. §§ 319.56(b), 
319.56-2(e), and 319.56-5. 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Act and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent B.B. Vinbar is hereby assessed a civil penalty of one thousand 
five hundred dollars ($1500.00), which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
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forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 91-37. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 U.S.C. § 1.145 of the Rules of Practice. 

[This Decision and Order became final April 9, 1992.-Editor] 


In re: ERY GIRON. 
P.Q. Docket No. 92-59. 
Decision and Order filed March 5, 1992. 


Admission of material allegations - Importation of prohibited fresh fruit from Guatemala into 
the United States - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Plant Quarantine Act of August 20, 1912, as amended 
(7 U.S.C. §§ 151-154, 156-165 and 167) and the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) (Acts), and regulations promulgated 
thereunder (7 C.F.R. § 319.56). 

This proceeding was instituted by a complaint filed on January 2, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The complaint alleges that on or about May 9, 
1991, Respondent imported approximately two pounds of fresh mombin fruit 
from Guatemala into the United States in violation of 7 C.F.R. § 319.56. 

On January 21, 1992, Respondent filed an answer admitting the allegations 
contained in the complaint. The admission of the allegations contained in the 
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complaint constitutes a waiver of hearing (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Ery Giron, respondent, is an individual whose mailing address is 10334 
1/2 Firmona, Inglewood, California 90304. 

2. On or about May 9, 1991, at Los Angles, California, Respondent 
imported approximately two pounds of fresh mombin fruit from Guatemala 
into the United States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
Respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


Respondent Giron is hereby assessed a civil penalty of three hundred, 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
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Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final April 13, 1992.-Editor] 


In re: KENNY HOANG. 
P.Q. Docket No. 92-48. 
Decision and Order filed March 4, 1992. 


Failure to file an answer - Offering prohibited raw or unprocessed fruit to a common carrier 
for shipment from Hawaii to the continental United States - Civil penalty. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 US.C. §§ 151-154, 156-165, and 167) (Acts), by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sections 318.13(b) and 318.13-2 of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2) issued under the Acts. A copy of the complaint and 
the Rules of Practice governing proceedings under the Acts were served by 
certified mail on the respondent by the Hearing Clerk on December 23, 1991. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent has failed to file an answer within the prescribed 
time. 

Respondent’s failure to file an answer within the prescribed time violates 
the Rules of Practice (7 C.F.R. § 1.136(a)) and constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)). The admission of all the material allegations 
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of fact contained in the complaint constitutes a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for 
a hearing exists, and because the allegations of the complaint have been 
admitted, the material allegations of fact in the complaint are adopted and set 
forth as the Findings of Fact. 


Findings of Fact 


1. Kenny Hoang, hereinafter referred to as respondent, is an individual 
whose mailing address is P.O. Box 89698, Honolulu, Hawaii 96830. 

2. Onor about October 4, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed dragoneye 
fruit and raw or unprocessed v-apple fruit for shipment from Hawaii to the 
Continental United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2, 
because movement of such fruit from Hawaii into or through the Continental 
United States is prohibited. 


Conclusions 


Respondent has failed to respond to the complaint in the prescribed time 


period, thereby admitting all the material allegations of fact contained in the 
complaint. By reason of the Findings of Fact set forth above, respondent has 
violated the Acts and the regulations issued under the Acts. Therefore, the 
following Order is issued. 


Order 


Respondent Kenny Hoang is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
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payment is in reference to P.Q. Docket No. 92-48. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 15, 1992.-Editor] 


In re: JOSEPHINE FILOMINO. 
P.Q. Docket No. 92-55. 
Decision and Order filed March 3, 1992. 


Admission of material allegations - Offering prohibited fresh fruit to a common carrier for 
shipment from Hawaii to the continental United States - Civil penalty. 


Jaru Ruley, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Edwin Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
USS.C. §§ 151-154, 156-165, and 167) (Acts) and the regulations promulgated 
thereunder (7 C.F.R. § 318.13 et seq.) by a Complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that J. Filomino 
(Josephine) hereinafter referred to as the Respondent, had violated the Acts 
and 7 C.F.R. § 318.13. 

Specifically, the Complaint alleged that the Respondent violated sections 
318.13(b) and 318.13-2(a)(1) of the regulations (7 C.F.R. §§ 318.13(b and 
318.13-2(a)(1)). Copies of the Complaint and the Rules of Practice governing 
proceedings under the Acts were served upon the Respondent by registered 
mail in conformity with section 1.147(c)(1) of the Rules of Practice (7 C.F.R. 
§ 1.147(c)(1)). 

In response to the Complaint, the Respondent in this matter has filed an 
Answer in which she admits the allegations contained in the Complaint. Such 
admission by the Answer of all the material allegations of fact contained in 
the Complaint constitutes a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). This Decision and Order, therefore, is 
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issued pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the Complaint, which are 
admitted by Respondent’s Answer, are adopted and set forth herein as the 
Findings of Fact. 


Findings of Fact 


1. Josephine Filomino, herein referred to as the Respondent, is an 
individual with a mailing address of 221 Koa Street, #104, Wahiawa, Hawaii 
96786. 

2. On or about July 23, 1991, the Respondent offered approximately 7.9 
pounds of fresh litchi fruits for shipment, from Hawaii to Puyallup, 
Washington, in the continental United States, to a common carrier, namely, 
the United States Postal Service, in violation of sections 318.13(b) and 318.13- 
2(a)(1) of the regulations (7 C.F.R. §§ 318.13(b) and 318.13-2(a)(1)) because 
such fruits are prohibited movement. 


Conclusion 


Respondent has filed an Answer admitting the material allegations 


contained in the Complaint filed in this matter. By reason of such admission 
and the Findings of Fact set forth above, Respondent has violated the Acts 
and the regulations issued thereunder (7 C.F.R. §§ 318.13(b) and 318.13- 
2(a)(1)). Therefore, the following Order is issued. 


Order 


The Respondent, Josephine Filomino, is hereby assessed a civil penalty of 
three hundred seventy-five dollars ($375.00)', which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS 
Field Servicing Office 


'This civil penalty is one-half that requested in the Complaint in light of In re Kaplinsky, 
47 Agric. Dec. 613 (1988). 
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Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-55. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon Respondent, unless Respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 18, 1992.-Editor] 


In re: DELTA AIRLINES. 
P.Q. Docket No. 91-74. 
Decision and Order filed March 10, 1992. 


Failure to file an answer - Acceptance of baggage destined for movement from Hawaii to the 
Continental United States without USDA inspection - Civil penalty. 


James D. Holt, for Complainant. 
Jason Archambeau, Atlanta, GA, for Respondent. 
Decision and Order issued by Edwin Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on October 8, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about February 
9, 1991, Respondent violated 7 C.F.R. § 318.13-10(d) by accepting check-in 
aircraft baggage which had not first been inspected by the Department of 
Agriculture and was destined for movement from Hawaii to the continental 
United States. 

In failing to file an answer Respondent has admitted the allegations of the 
complaint. Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 
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1.136(c)), failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Delta Airlines, hereinafter referred to as Respondent, is a business 
whose mailing address is Kahului Airport, Kahului, Hawaii 96732. 

2. On or about February 9, 1991, Respondent accepted check-in aircraft 
baggage destined for movement from Hawaii to the continental United States 
which had not been first inspected by the Department of Agriculture. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13-10(d). 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 
This Order shall have the same force and effect as if entered after a full 
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hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became finai April 20, 1992.-Editor] 


In re: A. DICKERSON. 
P.Q. Docket No. 91-62. 
Decision and Order filed January 8, 1992. 


Admission of material allegations - Offering raw or unprocessed fruit to common carrier for 
shipment from Hawaii to continental United States - Civil penalty. 


James Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 CFR. § 318.13). 

This proceeding was instituted by a complaint filed on August 13, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about April 30, 
1991, respondent offered to a common carrier, specifically the United States 
Postal Service, raw or unprocessed papayas and bananas for shipment from 
Hawaii to the continental United States in violation of 7 C.F.R. § 318.13. 

Respondent’s answer admitted the allegations of the complaint. Pursuant 
to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), failure to 
deny or otherwise respond to the allegations in the complaint constitutes, for 
the purposes of this proceeding, an admission of said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 
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Findings of Fact 


1. Angela Dickerson, respondent, is a person with a mailing address of 
1238 South 138th Street, Seattle, Washington 98168. 

2 Onor about, April 30, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed papayas and 
bananas for shipment from Hawaii to the continental United States. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13. 
Therefore, the following Order is issued. 
Order 
The respondent is hereby assessed a civil penalty of three hundred seventy- 


five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within ninety (90) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall hve the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 22, 1992.-Editor] 
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In re: ABE RABARA and MELE RABARA. 
P.Q. Docket No. 92-18. 
Decision and Order filed March 11, 1992. 


Failure to file an answer - Movement of prohibited raw or unprocessed vegetables from Hawaii 
into the Continental United States - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
U.S.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
U.S.C. § 163), for a violation of the regulations issued under the Act, 7 C.F.R. 
§ 318.13 et seq., hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on November 8, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
Respondents violated 7 C.F.R. §§ 318.13-2(a)(1) of the regulations (7 C.F.R. 
§ 318.13-2 (a)(1)), in that prohibited raw or unprocessed vegetables, namely 
marungai seed pods, were offered to a common carrier for shipment from 
Hawaii to the Continental United States. 

More than twenty days have elapsed since Respondents were served with 
the complaint. Respondents have failed to file an answer. In accordance with 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to 
deny or otherwise respond to the allegations in the complaint, is deemed, for 
purposes of this proceeding, an admission of said allegations. 

This Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to 
this proceeding (7 C.F.R. §§ 1.136 and 1.139). 


Findings of Fact 


1. Abe Rabara and Mele Rabara, hereinafter referred to as respondents, 
are individuals with a mailing address of P.O. Box 127, Wailuku, Hawaii 
96793. 

2. On or about June 14, 1991, respondents moved by means of the 
United States Postal Service, raw or unprocessed vegetables, namely marungai 
seed pods, from Hawaii to the Continental United States, in violation of 7 





ABE RABARA and MELE RABARA 571 
51 Agric. Dec. 570 


C.F.R. § 318.13-2(a)(1), because the movement of such vegetables from 
Hawaii to the Continental United States is prohibited. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondents 
have violated the Act and the regulations promulgated thereunder. Therefore, 
the following order is issued. 


Order 


Respondents, Abe Rabara and Mele Rabara, are hereby assessed a civil 
penalty of three hundred and seventy-five dollars ($375.00). The civil penalty 
shall be payable to the "Treasurer of the United States" by a certified check 
or money order, and shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondents shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 92-18. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondents, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final April 22, 1992.-Editor] 
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In re: HAWAIIAN AIRLINES, INC. 
P.Q. Docket No. 92-24. 
Decision and Order filed March 26, 1992. 


Failure to file an answer - Acceptance of check-in baggage for movement from Hawaii to the 
continental United States without USDA stamp, inspection sticker or certificate - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-154, 156-165, and 167) (Acts), and the 
regulatons promulgated thereunder (7 C.F.R. § 318.13 et seq.) by a complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
the respondent violated the Acts and 7 C.F.R. §§ 318.13-8 and 318.13-10. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were served upon the respondent by certified mail on 
December 10, 1991, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of 
Practice. Respondent was informed in the complaint and in the accompanying 
letter of service that an answer was required to be filed with the Hearing 
Clerk within twenty (20) days after service of the complaint, that failure to 
deny, otherwise respond or plead specifically to any allegation in the complaint 
would constitute an admission of such allegation, and that failure to file an 
answer within the prescribed time would constitute a waiver of the right to a 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s answer was due no later than December 30, 1991, twenty 
days after respondent received the complaint (7 C.F.R. § 1.136(a)). No 
answer has been filed to date. 

Respondent’s failure to file an answer within the time provided under 7 
C.F.R. § 1.136(a) of the Rules of Practice constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice and a waiver of hearing pursuant to section 1.139 of the Rules. This 
Decision and Order is therefore issued pursuant to sections 1.136 and 1.139 
of the Rules. Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer within the prescribed 
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time, are adopted and set forth herein as the findings of fact. 
Findings of Fact 


I. 
Respondent, Hawaiian Airlines, Inc., is a business with a mailing address 
of P.O. Box 30008, Honolulu, Hawaii 96820. 


II. 

On or about December 1, 1990, respondent, in violation of 7 C.F.R. §§ 
318.13-8 and 318.13-10 et seg., accepted for movement from Hawaii to the 
continental United States one piece of check-in baggage not having a United 
States Department of Agriculture stamp, inspection sticker, certificate, or 
other identification indicating such baggage had been inspected and passed, 
as required. 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Hawaiian Airlines, Inc. is hereby assessed a civil penalty of 
five hundred dollars ($500.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 92-24. 
This Order shall have the same force and effect as if entered after full 
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hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final May 6, 1992.-Editor] 


In re: LSG-LUFTHANSA, INC. 
P.Q. Docket No. 92-52. 
Decision and Order filed March 17, 1992. 


Failure to file an answer - Prohibited handling of regulated garbage - Civil penalty. 


Sheila Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the disposition of regulated 
garbage (7 C.F.R. § 330.400 et seg. and 9 C.F.R. § 94.5 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq., 380.1 et seg. and 9 C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on December 18, 1991 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about January 14, 1991, at Saipan International Airport, Northern Mariana 
Islands, the respondent violated 7 C.F.R. § 330.400 (g)(1) and 9 C.F.R. § 94.5 
(f)(1) by failing to unload regulated garbage from Northwest Airlines flight 
number 062 in tight, leak-proof receptacles under the direction of an Animal 
and Plant Health Inspection Service inspector to an approved facility for 
incineration, sterilization or grinding into an approved sewage system, as 
required. The respondent filed an answer which responded to and admitted 
the material allegations in the complaint. The admission of all material 
allegations of fact contained in the complaint constitutes a waiver of hearing. 
(7 C.F.R. § 1.139). Accordingly, the material allegations alleged in the 
complaint are adopted and set forth herein as the Findings of Fact, and this 
Decision is issued pursuant to section 1.139 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1. LSG-Lufthansa, Inc., is a company doing business in the Northern 
Mariana Islands, which has a mailing address of P.O. Box 6172, Tamuning, 
Guam 96931. 

2. On or about January 14, 1991, at Saipan International Airport, 
Northern Mariana Islands, the respondent violated 7 C.F.R. § 330.400 (g)(1) 
and 9 C.F.R. § 94.5 (f)(1) by failing to unload regulated garbage from 
Northwest flight number 062 in tight, leak-proof receptacles under the 
direction of an Animal and Plant Health Inspection Service inspector to an 
approved facility for incineration, sterilization or grinding into an approved 
sewage system, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400 and 9 C.-F.R. § 94.5. Therefore, 


the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($ 250.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-52. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
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proceeding. (7 C.F.R. § 1.145). 
[This Decision and Order became final May 15, 1992.-Editor] 


In re: ANDRES ARANA. 
P.Q. Docket No. 92-3. 
Decision and Order filed February 21, 1992. 


Failure to file an answer - Importation of fruit from Dominican Republic - Civil penalty. 


James D. Holt, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Plant Quarantine Act of August 20, 1912, as amended 
(7 U.S.C. §§ 151-154, 156-165 and 167)and the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) (Acts), and regulations promulgated 
thereunder (7 C.F.R. § 319.56). 

This proceeding was instituted by a complaint filed on October 16, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. Respondent was served a copy of the 
complaint on December 3, 1991. Respondent has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Andres Arana, respondent, is an individual whose mailing address is 
49 Harman Street, Brooklyn, New York 11221. 

2. On or about March 19, 1991, at John F. Kennedy International 
Airport, Jamaica, New York, respondent imported six mangoes from the 
Dominican Republic into the United States. 
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3. On or about March 19, 1991, at John F. Kennedy International 
Airport, Jamaica, New York, respondent imported ten passion fruits from the 
Dominican Republic into the United States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
Respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


Respondent Arana is hereby assessed a civil penalty of three hundred, 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 28, 1992.-Editor] 
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In re: FLORENCIA MORENO DE VENTURA. 
P.Q. Docket No. 92-32. 
Decision and Order filed March 11, 1992. 


Admission of material facts - Importation of pork. 


Scott Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111), and the Act of July 2, 1962, as amended (21 
US.C. § 134a et seq.) (Acts), by a complaint issued by the Administrator of 
the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. The complaint alleged that respondent violated section 
94.9(b)(2) of the regulations (9 C.F.R. § 94.9(b)(2)) issued under the Acts. 
A copy of the complaint and the Rules of Practice governing proceedings 
under the Acts were served on the respondent by certified mail by the 
Hearing Clerk. Respondent filed a timely answer that admits the violations 
with an explanation. The explanation does not negate the admitted violations. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s admission of all the material allegations of fact contained in 
the complaint in his answer constitutes a waiver of hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for a 
hearing exists, and because the allegations of the complaint have been 
admitted, the material allegations of fact in the complaint are adopted and set 
forth as the Findings of Fact. 


Findings of Fact 


1. Samjin America, Inc., referred to herein as the respondent, is a 
corporation doing business at 49-01 Maspeth Avenue, Maspeth, New York 
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11378. 

2. On or about June 14, 1990, respondent imported a dumpling 
containing pork into the United States from Korea, a country where hog 
cholera exists, in violation of section 94.9(b)(2) (9 C.F.R. § 94.9(b)(2)), 
because the imported pork product was not prepared in an establishment in 
a country eligible to have its products imported into the United States under 
the Federal Meat Inspection Act (21 U.S.C. § 601 et seq.) and section 327.2 
of the regulations (9 C.F.R. § 327.2). 

3. Onor about July 28, 1990, respondent imported a dumpling containing 
pork into the United States from Korea, a country where hog cholera exists, 
in violation of section 94.9(b)(2) (9 C.F.R. § 94.9(b)(2)), because the imported 
pork product was not prepared in an establishment in a country eligible to 
have its products imported into the United States under the Federal Meat 
Inspection Act (21 U.S.C. § 601 et seq.) and section 327.2 of the regulations 
(9 C.F.R. § 327.2). 


Conclusions 


Respondent has admitted all the material allegations of fact contained in 


the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Acts and the regulations issued under the Acts. Therefore, 
the following Order is issued. 


Order 


Respondent Samjin American, Inc., is hereby assessed a civil penalty of 
one thousand dollars ($1000.00), which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 92-32. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
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Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 28, 1992.-Editor] 


In re: CHINH MINH. 
P.Q. Docket No. 92-43. 
Decision and Order filed March 25, 1992. 


Failure to file an answer - Offering unprocessed mango to common carrier for shipment form 
Hawaii to Continental United States - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-154, 156-165, and 167) (Acts), and the 
regulations promulgated thereunder (7 C.F.R. §§ 318.13 et seq.) by a 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The complaint 
alleged that the respondent violated the Acts and 7 C.F.R. §§ 318.13(b) and 
318.13-2(a). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were served upon the respondent by certified mail on 
December 14, 1991, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of 
Practice. Respondent was informed in the complaint and in the accompanying 
letter of service that an answer was required to be filed with the Hearing 
Clerk within twenty (20) days after service of the complaint, that failure to 
deny, otherwise respond or plead specifically to any allegation in the complaint 
would constititue an admission of such allegation, and that failure to file an 
answer within the prescribed time would constitute a waiver of the right to a 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s answer was due no later than January 3, 1992, twenty days 
after she received the complaint (7 C.F.R. § 1.136(a)). No answer has been 
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filed to date. 

Respondent’s failure to file an answer within the time provided under 7 
C.F.R. § 1.136(a) of the Rules of Practice constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice and a waiver of hearing pursuant to section 1.139 of the Rules. This 
Decision and Order is therefore issued pursuant to sections 1.136 and 1.139 
of the Rules. Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer within the prescribed 
time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is 677 Luakini Street, Lahaina, Hawaii 96761. 

2. On or about June 26, 1991, respondent offered to a common carrier, 
specificially the United States Postal Service, approximately 10.7 pounds of 
raw or unprocessed mango fruit for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Chinh Minh is hereby assessed a civil penalty of three hundred 
and seventy five dollars ($375.00), which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
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is in reference to P.Q. Docket No. 92-43. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[Decision and Order became final May 28, 1992.-Editor] 


In re: GIUSEPPE LEVATO. 
P.Q. Docket No. 92-78. 
Decision and Order filed April 23, 1992. 


Admission of material allegations - Prohibited importation of salami from Italy - Civil penalty. 


James Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj) (Acts), and 
regulations promulgated thereunder (9 C.F.R. § 94.1). 

This proceeding was instituted by a complaint filed on February 12, 1992, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
April 9, 1991, at John F. Kennedy Airport, Jamaica, New York, respondent 
imported a approximately three pounds of salami from Italy into the United 
States in violation of 9 C.F.R. § 94.1 et seq. 

Respondent’s answer admitted to the material allegations of fact contained 
in the complaint. The admission by the answer of all the material allegations 
of fact contained in the complaint constitutes a waiver of hearing. 
Accordingly, the material allegations alleged in the Complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the rules of practice applicable to this proceeding. (7 
CFR. § 1.139). 


Findings of Fact 


1. Levato Giuseppe Rosario, respondent, is an individual whose mailing 
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address is 68 Gasron Road, Morristown, New Jersey 06960. 

2. On or about April 9, 1991, at John F. Kennedy Airport, Jamaica, New 
York, respondent imported approximately three pounds of salami from Italy 
into the United States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 94.1. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R..§ 1.145). 

[This Decision and Order became final June 5, 1992.-Editor] 
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In re: CANO MIQUEL. 
P.Q. Docket No. 92-15. 
Decision and Order filed April 23, 1992. 


Failure to file an answer - Prohibited importation of mangoes from Guatemala - Civil penalty. 


Darlene Bolinger, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civ'l penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
USS.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
US.C. § 163), for a violation of the regulations issued under the Act, (7 
C.F.R. § 319.56 et seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on November 8, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated 7 C.F.R. § 319.56(c) of the regulations, (7 C.F.R. § 
319.56(c) in that prohibited mango fruits were imported from Guatemala to 
Los Angeles, California. 

More than twenty days have elapsed since respondent was served with the 
complaint on November 21, 1991. Respondent has failed to file an answer. 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 


Findings of Fact 


1. Cano Miquel, hereinafter referred to as respondent, is an individual 
with a mailing address of 2305 Valley St. #104, Los Angeles, California 90057. 


2. On or about June 4, 1991, respondent imported fruit, namely mangoes, 
from a foreign country, Guatemala, to a place within the United States, Los 
Angeles, California, in violation of 7 C.F.R. § 319.56(c) of the regulations (7 
C.F.R. § 319.56(c), because such importation is prohibited. 
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Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 319, Subpart 319.56 of the regulations 
promulgated thereunder (7 C.F.R. Part 319, Subpart 319.56). Therefore, the 
following order is issued. 


Order 


Respondent, Cano Miquel, is hereby assessed a civil penalty of two 
hundred and fifty dollars ($250.00). The civil penalty shall be payable to the 
"Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 92-15. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final June 9, 1992.-Editor] 
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In re: MELENAA VAIFOOU. 
P.Q. Docket No. 92-47. 
Decision and Order filed April 29, 1992. 


Failure to file an answer - Offering raw or unprocessed mango fruit to a common carrier for 
shipment from Hawaii to the continental United States - Civil penalty. 


James Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-154, 156-165, and 167) (Acts), and the 
regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.) by a complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
the respondent violated the Acts and 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were served upon the respondent by certified mail on January 
22, 1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Respondent was informed in the complaint and in the accompanying letter of 
service that an answer was required to be filed with the Hearing Clerk within 
twenty (20) days after service of the complaint, that failure to deny, otherwise 
respond or plead specifically to any allegation in the complaint would 
constitute an admission of such allegation, and that failure to file an answer 
within the prescribed time would constitute a waiver of the right to a hearing. 
The letter of service also advised respondent that failure to request an oral 
hearing within the time for an answer would constitute a waiver of an oral 
hearing. 

Respondent’s answer was due no later than February 11, 1992, twenty days 
after she received the complaint (7 C.F.R. § 1.136(a)). No answer has been 
filed to date. 

Respondent’s failure to file an answer within the time provided under 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
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which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1, Respondent’s address is 54-253 A Kaipapau Lp, Hauula, Hawaii 96717. 

2. On or about August 21, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 11.7 pounds of raw 
or unprocessed mango fruit for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Melenaa Vaifoou is hereby assessed a civil penalty of three 
hundred and seventy five dollars ($375.00)', which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 92-47. 
This Order shall have the same force and effect as if entered after full 


‘In accordance with Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one- 
half the amount requested in the complaint. 
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hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final June 24, 1992.-Editor] 
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VETERINARY ACCREDITATION 


In re: SUSAN B. HARPER, D.V.M. 
V.A. Docket No. 91-10. 
Decision and Order filed February 25, 1992. 


Failure to file an answer - Repeated failure to carry out responsibilities of federally accredited 
veterinarian in accordance with regulations and instructions - Revocation of accreditation. 


Jane Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative disciplinary proceeding initiated under the 
Regulations Governing the Accreditation of Veterinarians and Suspension or 
Revocation of Such Accreditation (9 C.F.R. § 1601.1 et seq.), hereinafter 
referred to as the Regulations. 

This proceeding was instituted by a complaint filed on September 25, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on three 
occasions during the period of September 20, 1990 through June 26, 1991, 
respondent violated paragraphs (d) and (h) of the Standards (9 C.F.R. §§ 
161.3(d) and (h)). 

The complaint was served upon the respondent pursuant to section 
1,136(a) of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent 
has failed to file an answer to date. According to section 1.136(c) of the 
Uniform Rules of Practice (7 C.F.R. § 1.136(c)), respondent’s failure to deny 
or otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the complaint are adopted and set forth 
herein as the Findings of Fact, and this Decision is issued pursuant to section 
1,139 of the Uniform Rules of Practice applicable to this proceeding. (7 
CFR. § 1.139). 


Findings of Fact 


1. Susan B. Harper, D.V.M., hereinafter referred to as respondent, is an 
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individual whose mailing address is P.O. Box 83, Campbelltown, Pennsylvania 
17010. 

2. Respondent is, and was at all times material herein, a Doctor of 
Veterinary Medicine (D.V.M.) and an accredited veterinarian in the State of 
Pennsylvania under the provisions of the regulations (9 C.F.R. §§ 160-162). 

3. On or about the period of Janury 30, 1991 through April 13, 1991, 
respondent failed to perform official tests and submit specimens from 
approximately 97 head of cattle to designated laboratories in accordance with 
Federal and State regulations and instructions issued to her by the 
Veterinarian-In-Charge or the State Animal Health Official, or both. 

4. On or about the period of September 20, 1990 through May 8, 1991 
respondent failed to perform official tests and submit specimens from 
approximately 23 head of cattle to designated laboratories in accordance with 
Federal and State regulations and instructions issued to her by the 
Veterinarian-In-Charge or the State Animal Health Official, or both. 

5. On or about the period of April 8, 1991 through June 26, 1991, the 
respondent failed to perform official tests and submit speciments from 
approximately 80 head of cattle to designated laboratories in accordance with 
Federal and State regulations and instructions issued to her by the 
Veterinarian-In-Charge or the State Animal Health Official, or both. 

6. As exhibited through the actions herein, the respondent failed to carry 
out her responsibilities as an accredited veterinarian under the applicable 
Federal and cooperative programs in accordance with regulations and 
instructions issued to her by the Veterinarian in Charge or the State Animal 
Health Official, or both. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has, on three separate occasions, violated sections 161.3(d) and (h) 
of the Standards (9 C.F.R. §§ 161.3(d) and (h). 

Therefore, the following order is issued: 


Order 


Respondent’s veterinary accreditation is hereby revoked. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon responent, unless there is an appeal to the Judicial 
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Officer pursuant to section 1.145 of the rules of practice applicable to ths 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final April 28, 1992.-Editor] 
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NE 54 She co uaehas «40 banaue 196 
veterinarians 
accreditation 
failure to carry out responsibilities 
revocation 
Standards for Accredited Veterinarians .... 
suspension of 
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ANIMAL WELFARE ACT 
dealers 
cease and desist order, operating in violation of 
inspection, failure to allow 
license, operation without 209, 234, 247 
252, 469, 473, 488 
217, 239 
standard of care as to animals ... 217, 239, 469, 477, 488 
exhibitors 
license, exhibition without 
standard of care as to animals 
medical products laboratories 
research facilities, registration 
sanctions 
ability to pay 
civil penalties 209, 217, 234, 239, 247, 252 
473, 477, 480, 482, 484, 486, 488 
cease and desist order 209, 217, 234, 252, 469, 473 
license disqualification or suspension 209, 217, 239 


transporter of animals 
standard of care as to animals 


APPELLATE REVIEW 

abuse of discretion standard 

deference to agency’s interpretation of statute 

injunction 

irreparable harm 

jurisdiction 

review, standard of 44, 79, 85, 110, 295 
302, 599, 610, 634, 640 

standing 

summary judgment 


CONSTITUTION, U.S. 
fifth amendment 
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DUE PROCESS 
delay, effect of 
department’s role as prosecutor and judge 
not violation of 


EVIDENCE 
admission 
by failure to deny allegation 
burden of producing evidence of basis of civil penalty ... 610, 634 
statutory factors 
substantial evidence discussed 110, 599, 634, 640, 720 
witnesses 
inference drawn from failure to testify 


FEDERAL MEAT INSPECTION ACT 
adulterated meat 
knowingly selling and transporting of 
felony conviction 
inspection, withdrawal of 
assault or intimidation of inspector 
assurances, adequacy of 
reinstatement pending review by judicial officer 
sanctions 
permanent prohibition from industry employment 492, 496 


FREEDOM OF INFORMATION ACT 
information available 


HORSE PROTECTION ACT 
civil penalties 312, 324, 327, 334, 354 
363, 378, 501, 502, 504, 507 
disqualification 312, 324, 327, 334, 354 
363, 501, 502, 504, 507 
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entering sore horse in show 324, 327, 334, 354, 363 
378, 501, 502, 504, 507 


joint owners 

alter ego 
knowledge of owner 
prior violations 
sanction on appeal 
soring 
statutory presumption 


NONPROCUREMENT DEBARMENT AND SUSPENSION 
preponderance standard 


PACKERS AND STOCKYARDS ACT, 1921 
alter ego 
dealer 
bank balances 
creating artificial 
bond 
operating without proper 672, 679 
684, 692, 694 
definition of 
department’s role as prosecutor and judge 
not due process violation 
livestock feeding program 
market agency 
bond 


operating without proper 677, 679 
692, 694, 708 
accounts receivable period for risky buyer . 
self-dealing 
packer 
bond 


failure to maintain sufficient 
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payment 
checks 
insufficient funds 649, 672, 681, 684, 688 
696, 699, 705, 710, 715 
unwarranted stop payment order 
drafts 
insufficient funds 
failure to pay seller 649, 672, 710, 715 
prompt payment to seller 
failure of 649, 672, 681, 684, 688 
696, 699, 705, 710, 715 


records 
destruction of 
failure to maintain 
registration 
denial of application 
reparation proceedings 
burden of proof 


cause of action 
time of accrual 
jurisdiction 
warranties 
breach of express 
effect of "as is" notice 
sanctions 
cease and desist order 649, 669, 672, 677, 679 
681, 684, 688, 690, 692, 694 
696, 699, 702, 705, 708, 710, 715 
civil penalty 669, 677, 679, 690, 692, 694, 708 
burden of producing evidence 
statutory factors 
prohibition of industry employment 
suspension 649, 672, 677, 679, 681, 684, 688 
692, 694, 696, 702, 705, 708, 710, 715 
departmental ability to 
prevent circumvention of 


XXili 





INDEX 
JANUARY - JUNE 1992 


sanction policy 
violation of previous consent decree 
wilfulness 
unfair practices 
bank balances 
creating artificial 
billing and collecting on basis of false invoices 
billing and collecting for livestock not delivered .. 
conversion of investor’s funds 
false accounting 
false weighing 
self-dealing 
weighing 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
accord and satisfaction 
alter ego 
appeal 
dismissal as late 
corporate charter, suspended 
corporate veil, piercing 
commercial bribery 
duty to inform customer of employee’s request for kickbacks . 720 
hearing 
non-compliance at time of 
not required 
interstate commerce 
invoices 


license 


false or misleading statement in application for 

failure to pay fee for 784, 921, 926, 929 
934, 942, 944, 946, 949 
951, 956, 957, 961, 963 
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novation 
payment 
extended payment period, agreements 
extension of terms 
failure to pay promptly 725, 733, 741, 782, 784 
919, 921, 922, 924, 926, 927, 929 
934, 936, 938, 941, 942, 944, 946, 947 
949, 951, 953, 956, 957, 959, 961, 963 
reparation proceedings 
accord and satisfaction 
burden of proof 
modification or adjustment of terms of sale . 
consignment 
distinguished from "open sale" 
conflict of laws 
commercial bribery 
delivery, defined 
evidence 
flawed accounting not considered regarding 
reasonable price after price agreed 
fees and expenses 
good delivery 
good faith dispute 
necessity of for accord and satisfaction . . 865, 912 
inherent defect 
inspection 
adequacy of sampling 
grade standards 
timeliness 
investigation 
report prepared by PACA is 
advisory in nature 
jurisdiction 
lacking on counterclaim where 
complainant not licensed 
lot number 
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assignment of 
notice, of rejection of goods by buyer 
notice of tender acceptance must be within 
reasonable time or recovery barred 
open sales 
distinguished from consignment 
“handle” and “open" are terms 
consistent with open sale 
rather than consignment 
dump discount not warranted 
partial payment 
intent must be manifest where items 
must be part of 
price after sale 
protest 
purchase after inspection 
reasonable value 
determination of in absence of agreement by 
parties 
tender, defined 
truck driver’s action in delivered sale 
responsibility for 
Uniform Commercial Code 
§ 2 - 316(2) 
warranties 
suitable shipping condition 


warranty of merchantability 
sanctions 
agency discretion in choice of penalty 
flagrant and repeated violations 
policy considerations 
revocation of license 
suspension of license 
automatic for failure to pay reparation 
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wilfulness 720, 725, 733, 741, 782, 784, 919, 921 
922, 924, 926, 927, 929, 934, 936, 938, 941, 942 
944, 946, 947, 949, 951, 953, 956, 957, 959, 961, 963 
not required for finding of violation 
trust, failure to maintain 


PLANT QUARANTINE ACT 
baggage 
inspection, lack of 
civil penalties 394, 397, 400, 403, 406, 409, 511, 515 
521, 523, 525, 527, 529, 531, 533, 536 
538, 540, 542, 544, 546, 548, 550, 552 
554, 556, 558, 560, 562, 564, 566, 568 
570, 572, 574, 576, 578, 580, 582, 584, 586 
foreign garbage, storage and disposal of .. 409, 509, 525, 527, 574 
importation of prohibited articles 
arrival document, failure to complete 
prohibited article 
511, 515, 536, 540 
542, 548, 560, 576, 584 


fruit peel 
millet seed 


vegetables 
interstate movement of prohibited articles 
movement of fruit from Hawaii to continental 
United States 394, 397 
400, 403, 406 
521, 531, 556, 570 
offering prohibited fruit to common carrier 
for shipment from Hawaii to continental 
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United States 513, 521 
523, 529, 538, 544 
550, 562, 564, 568 


SALARY OFFSET 
grade retention 
stay of collection 
temporary employee 
validity of debt 


SANCTIONS, GENERALLY 

agency discretion in choice of penalty 

civil penalty 
burden of producing evidence of basis 

statutory factors 

departmental ability to prevent 
circumvention of suspension 

joint and several liability 

sanction policy 

violation of previous consent decree 

wilfulness and intentionality 








